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EXEMPTION  FROM  LOCAL  TAXATION  FOR 
WIRELESS  SERVICE  PROVIDERS 


THURSDAY,  JULY  25,  1996 

House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2226,    Raybum    House    Office    Building,    Hon.    Greorge   W.    Gekas 
(chairman  of  the  subcommittee)  presiding. 
Present:  Representatives  George  W.  Grekas  and  Jack  Reed. 
Subcommittee  staff  present:  Raymond  V.  Smietanka,  chief  coun- 
sel; Susana  Gutierrez,  clerk;  ana  Agnieszka  Fryszman,  minority 
counsel;  full  committee  staff  present:  Diana  L.  Schacht,  deputy  gen- 
eral counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  GEKAS 

Mr.  Gekas.  The  hour  of  10  o'clock  having  arrived,  this  hearing 
of  the  Subcommittee  on  Commercial  and  Administrative  Law  of  the 
Judiciary  Committee  will  come  to  order. 

I  note  the  presence  of  the  gentleman  from  Rhode  Island,  Mr. 
Reed,  who,  with  the  Chair,  constitutes  a  working  and  hearing 
quorum  for  this  subcommittee. 

I  wish  to  open  my  remarks  by  reading  from  the  Congressional 
Record  of  February  1,  1996.  In  it  the  chairman  of  the  Energy  and 
Commerce  Committee,  Mr.  Bliley  of  Virginia,  is  engaged  in  a  col- 
loquy with  the  gentleman  from  Illinois,  Mr.  Hyde,  the  chairman  of 
the  Judiciary  Committee. 

Mr.  Bliley  states,  "Mr.  Speaker,  in  reviewing  section  602  of  the 
bill  as  modified  by  the  conference  agreement" — meaning  the  tele- 
communications bill — "which  deals  with  the  preemption  of  local 
taxation  for  direct-to-home  services,  I  wonder  whether  this  provi- 
sion should  also  include  any  present  or  future  wireless  service  pro- 
viders who  transmit  video  programs  to  subscribers  without  using 
traditional  wire-based  distribution  equipment,  as  the  new  local 
multipoint  distribution  services,  or  LMDS." 

"I  jrield  to  the  gentleman  from  Illinois,  Mr.  Hyde,  the  chairman 
of  the  Committee  on  the  Judiciary." 

Mr.  Hyde  now  states,  "Mr.  Speaker,  it  sounds  like  essentially  the 
same  factual  situation  to  me.  I  assure  the  gentleman  that  we  would 
be  willing  to  hold  hearings  in  the  Committee  on  the  Judiciary  on 
that  subject  later  this  Congress."  Hence,  this  hearing. 

(1) 


We  are  serving  a  dual  purpose  in  gathering  here  today.  One,  is 
to  fulfill  a  commitment  made  on  the  floor  and,  two,  to  deal  with 
an  important  subject  matter  relating  to  the  recently  enacted  tele- 
communications bill. 

I  am  very  happy  to  have  the  panel  of  witnesses  with  us  here 
today.  The  major  question  of  today's  hearing  will  be  whether  or  not 
local  taxation  of  wireless  cable  is  appropriate.  We'll  be  hearing 
about  the  technology  involved  as  well  as  the  views  of  the  local  au- 
thorities. I  can  imagine  what  that  might  be.  We  will  also  hear  from 
the  municipal  governments  themselves  to  determine  how  they  view 
this  whole  arena  of  new  activity. 

The  last  item  that  I  wish  to  mention  is  that  this  subcommittee 
is  also  pursuing  another  permanent  commitment,  which  is  the 
oversight  duty  of  this  subcommittee.  Therefore,  we  are  completing 
multipurpose  objectives  today  by  entertaining  this  hearing.  I'm 
very  eager  to  hear  the  testimony  of  our  witnesses. 

With  that,  I  yield  to  the  gentleman  from  Rhode  Island,  if  he 
wishes  to  make  an  opening  statement. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Just  to  note  that  the  extraordinary  changes  in  telecommuni- 
cations caused  by  technology  and  regulatory  changes  force  us,  I 
think,  to  reevaluate  almost  on  a  constant  basis  many  of  those  prin- 
ciples that  we  thought  would  never  change.  And  so  I  think  it's  ap- 
propriate that  we  do  conduct  this  hearing  today. 

I  welcome  all  the  witnesses  and  look  forward  to  their  testimony. 

And  thank  you,  Mr.  Chairman. 

Mr.  Gekas.  I  thank  the  gentleman. 

A  set  of  rules  that  we  try  to  undergo  in  such  a  hearing:  (1)  we 
will  restrict  each  witness  to  5  minutes,  and  (2)  we  will  accept  each 
witness'  written  statement  for  the  record,  without  objection.  And  so 
every  word  that  you  utter  or  write  will  appear  in  the  record  of  this 
proceeding. 

With  that,  we  will  begin  by  introducing  the  witnesses.  First,  we 
have  Frank  Shafroth,  the  director  of  policy  and  federal  relations  for 
the  National  League  of  Cities.  Mr.  Shafroth,  aside  from  his  per- 
sonal service  here  in  Washington,  follows  in  the  family  line  which 
has  served  here,  as  his  grandfather  was  U.S.  Senator  from  the 
State  of  Colorado  during  the  First  World  War. 

Next  witness  is  Shant  S.  Hovnanian,  the  chief  executive  officer 
of  CellularVision  USA,  a  corporation  involved  in  local  multidis- 
tribution  service,  a  broad-band,  wireless  technology  which  obtains 
video  programming  via  satellite  and  transmits  directly  to  subscrib- 
ers without  using  traditional  wire-based  distribution. 

Following  Mr.  Hovnanian,  we  have  Dr.  Michael  R.  Kelley,  presi- 
dent of  the  George  Mason  University  Instructional  Foundation, 
which  is  the  licensee  of  eight  instructional  television  fixed  services 
microwave  stations  in  the  metropolitan  area.  He  is  also  founding 
director  of  the  Wireless  Cable  Association. 

Next  is  Mr.  Theodore  Steinke,  the  chairman  of  the  National  In- 
structional Television  Fixed  Service  Association  (NITFSA),  a  pro- 
fessional association  for  ITFS  licensees  and  others  interested  in  the 
instructional  television  service.  The  association  has  approximately 
100  members  consisting  of  K  through  12  school  systems,  colleges 


and  universities,  public  broadcasting  stations,  and  foundations  and 
organizations  established  to  provide  this  instructional  service. 

Finally,  we  have  Richard  A.  Alston,  who's  president  of  the  Wire- 
less Cable  Association.  Mr.  Alston  is  a  graduate  of  Virginia  Com- 
monwealth University  and  the  Massachusetts  Institute  of  Tech- 
nology. He  has  held  various  positions  during  his  career,  among 
them  vice  president  for  operations  for  Bell  Atlantic  in  Virginia;  con- 
troller and  executive  director  for  external  affairs  for  C&P  of  West 
Virginia. 

With  that,  we'll  begin  with  the  witnesses  in  the  order  in  which 
we  introduced  them.  Mr.  Shafroth  may  proceed. 

STATEMENT  OF  FRANK  SHAFROTH,  DHIECTOR  OF  POLICY 
AND  FEDERAL  RELATIONS,  ON  BEHALF  OF  THE  NATIONAL 
LEAGUE  OF  CITIES 

Mr.  Shafroth.  Thank  you,  Mr.  Chairman.  I  appreciate  your 
holding  these  hearings. 

You've  already  given  me  quite  a  nice  introduction.  So  let  me  just 
begin. 

1996  has  been  an  interesting  year.  It's  the  commencement  year 
for  the  implementation  of  the  Unfunded  Federal  Mandates  Act  of 
1995.  In  fact,  I  met  last  night  with  Senator  Kempthome,  and  I'm 
supposed  to  be  with  him  right  now  trying  to  deal  with  the  Safe 
Drinking  Water  Act,  which  hopefully  we'll  see  reported  out  of  the 
conference  committee  tomorrow. 

It's  also  a  year  in  which  the  leading  contender  for  the  Presidency 
is  carrying  around  in  a  vest  pocket  the  10th  amendment  to  the 
Constitution.  So  our  impression  and  hope  from  both  the  Unfunded 
Federal  Mandates  Act,  and  certainly  from  Senator  Dole's  interests, 
is  that  we  will  see  less,  not  greater,  intrusion  into  State  and  munic- 
ipal authority  in  all  areas,  including  the  authority  and  ability  to 
raise  revenues  to  provide  government  services. 

Our  position  here,  as  you  predicted,  is  relatively  simple.  We  do 
not  think  two  wrongs  make  a  right.  It's  interesting.  Two  years  ago 
the  DBS  industry  came  to  the  National  League  of  Cities  and  initi- 
ated discussions  with  us  to  develop  a  compromise  to  permit  us  to 
levy  a  5-percent  sales  tax  on  direct  broadcast  satellite  services. 
They  clearly  understood  there  were  implications.  There  were  local 
services  and  costs  involved,  and  they  knew  they  could  not  prevail 
in  court.  Unfortunately,  the  conferees  chose  to  ignore  the  agree- 
ment which  we  worked  out  with  the  industry,  and,  thus,  you  have 
the  preemption  that  has  served  to  initiate  this  hearing  today.  Our 
view  would  be  that  adding  still  another  exemption  would  put  this 
Congress  not  only  in  direct  contradiction  to  the  Unfunded  Federal 
Mandates  Act  and  the  10th  amendment,  but  on  a  very  slippery 
slope. 

If  we  look  back,  the  State  of  Vermont  adopted  a  tax  on  entertain- 
ment and  amusements  in  1969.  That  covers  services  that  vary  to 
as  much  as  motion  picture  theaters,  golf  courses,  ski  areas,  service 
charges  of  cable  television  systems,  other  audio  or  video  program- 
ming systems  that  operate  by  wire,  coaxial  cable,  light  wave,  micro- 
wave, satellite  transmission,  or  other  similar  means.  That  has 
never  been  challenged  since  the  State  legislature  adopted  that,  now 
more  than  25  years  ago. 


If  the  committee  were  to  add  another  preemption  of  State  and 
municipal  authority  in  this  area,  we  can  imagine  but  it  would  be 
a  short  time  before  other  parts  of  the  amusement  industry;  the  en- 
tertainment industry;  the  information  industry,  which  will  change 
profoundly  just  in  the  next  3  to  4  years;  the  utility  industry,  which 
is  going  to  go  through  extraordinary  changes  just  in  the  next  2 
years  with  deregulation  of  the  electric  industry — will  all  be  at  this 
committee  to  hold  hearings  and  to  seek  actions  to  preempt  our  au- 
thority to  impose  any  kind  of  local  revenue  or  compensation  provi- 
sions upon  them.  So  we  think  adding  to  the  wrong  would  put  you 
in  a  very  awkward  position,  and  in  the  end  could  make  a  slippery 
slope  where  little  is  left  to  meet  the  growing  economy  at  the  focal 
level. 

The  bottom  line,  Mr.  Chairman  and  Mr.  Reed,  is  that  for  cities — 
for  citizens  at  the  local  level,  it's  critical  to  have  the  authority,  as 
is  granted  under  the  Constitution,  to  determine  what  they  want 
out  of  government,  what  kind  of  facilities,  what  kind  of  services, 
and,  obviously,  those  very  hard  choices  about  how  to  finance  what 
they  want.  I  think  you  understand  it  well  here  because,  as  we 
watch  in  the  reconciliation  process  this  year,  any  new  tax  benefit, 
any  exemption  from  Federal  taxes  forces  the  committees  to  adopt 
an  equal  and  offsetting  tax  in  another  place. 

I  want  to  note  further  a  very  important  factor.  This  year  in  the 
budget  process,  both  as  proposed  by  the  President  and  as  adopted 
by  the  Congress  and  in  the  budget  resolution,  every  single  dollar 
of  reductions  in  Federal  spending  comes  at  the  expense  of  State 
and  local  government.  It's  only  the  programs  that  do  not  directly 
affect  State  and  local  government  that  are  growing — social  security, 
defense,  and,  my  guess  is,  medicare  at  the  end  of  the  year.  So 
States  and  local  governments  will  have  far  less  resources,  but,  as 
we  see  today  with  the  commencement  of  the  welfare  reform  con- 
ference. States  and  local  governments  are  going  to  have  far  greater 
responsibilities  than  ever  before. 

I  note  more  particularly,  and  using  the  example  of  Pennsylvania, 
we  met  with  Speaker  Gingrich  in  March,  with  the  most  senior 
member  of  the  Philadelphia  City  Council.  One  of  the  messages  that 
member  raised  with  the  Speaker  was  that  under  welfare  reform, 
there  will  be  a  $63  billion  reduction  in  resources  going  to  States 
and  local  governments.  The  funding  will  be  block-granted  to  States. 
In  the  State  of  Pennsylvania,  25  percent  of  the  welfare  bene- 
ficiaries live  in  the  city  of  Philadelphia.  As  this  council  member 
told  the  Speaker,  never  in  the  history  of  Pennsylvania  has  the 
State  granted  25  percent  of  any  program  for  the  city  of  Philadel- 
phia, and  the  chances  this  time  are  very  unlikely.  But  the  welfare 
recipients  who  currently  live  in  Philadelphia,  I'm  quite  certain,  will 
not  be  moving  to  the  suburbs;  they  will  remain  there  and  demand 
and  need  much  greater  services  and  benefits  from  the  city. 

So  the  bottom  line  is,  at  a  time  when  Congress  is  saying,  "We 
are  going  to  give  you  much  greater  responsibilities  and  much  fewer 
resources,"  its  the  time  when  it  makes  it  the  most  difficult  to  talk 
about  preempting  any  flexibility  or  authority  to  raise  revenues  to 
meet  greater  needs  imposed  by  the  Congress.  We  all  know — and  I 
met  with  Congressman  Franks  on  Monday,  because  he's  deeply 
concerned  in  your  neighboring  State  of  New  Jersey  at  the  number 


of  middle-income,  older  people  who  are  afraid  that  property  taxes 
will  cause  them  to  lose  their  home  that  the  preemption  proposed 
here  would  most  likely  force  higher  property  taxes  in  countless 
communities. 

The  more  one  takes 

Mr.  Gekas.  We  thank  the  gentleman,  and  we'll  give  him  ample 
time  to  expand  during  the  question  period 

Mr.  Shafroth.  Thank  you. 

Mr.  Gekas  [continuing!.  That  will  follow. 

[The  prepared  statement  of  Mr.  Shafroth  follows:] 

Prepared  Statement  of  Frank  Shafroth,  Director,  Policy  and  Federal 
Relations,  on  Behalf  of  the  National  League  of  Cities 

Mr.  Chairman,  members  of  the  Committee:  Thank  you  for  your  invitation  to  tes- 
tify. I  am  Frank  Shafroth,  Director  of  Policy  and  Federal  Relations  for  the  National 
League  of  Cities.  I  am  here  today  to  testify  on  behalf  of  NLC  and  the  15,000  cities 
and  towns  across  the  nation  we  represent  on  whether  Congress  should  adopt  legisla- 
tion that  would  exempt  from  local  taxation  wireless  cable  service  providers  who 
transmit  satellite-delivered  video  programming. 

NLC  is  strongly  opposed  to  any  federal  action  which  would  preempt  municipal 
revenue  raising  authority  or  which  would  provide  an  unfair  advantage  to  some  en- 
tertainment providers  in  our  communities  over  others.  Telecommunications  is  an 
area  of  increasing  importance  to  municipalities.  Our  unfettered  ability  to  raise  local 
revenues  in  this  rapidly  growing  area  will  help  us  keep  our  economies  competitive. 

The  Telecommunication  Act  of  1996  and  the  legislative  history  explicitly  recognize 
the  authority  of  local  governments  to  receive  compensation  for  telecommunications 
providers'  use  of  rights-of-way.  Unfortunately,  Congress  was  not  so  understanding 
of  traditional  local  taxation  authority  unrelated  to  rights-of-way  use.  The  1996  Act 
preempts  local  taxation  of  Direct  Broadcast  Satellite  (DBS)  services. 

Broadening  the  exemption  to  wireless  cable  companies  will  result  in  cities  across 
the  nation  losing  substantial  revenues.  Such  an  exemption  undercuts  revenues 
many  cities  currently  collect  and  would  begin  a  rush  by  all  other  providers  of  simi- 
lar services  to  seek  comprehensive  preemption  of  municipal  taxation  authority. 

Cities  like  Chicago,  which  as  part  of  the  city's  financing  package  for  the  1996 
budget  adopted  a  7  percent  "amusement  tax"  on  gross  receipt  of  providers  of  sub- 
scription video  services  and  other  forms  of  live  entertainment,  would  face  significant 
local  consequences  as  result  of  the  federal  exemption.  Chicago  and  other  cities  would 
be  forced  to  shuffie  their  budgets  in  order  to  keep  their  budgets  balanced. 

The  1996  Act  is  designed  to  remove  regulatory  barriers  and  encourage  competition 
among  all  types  of  communication  companies  including  competition  between  sat- 
ellite services  and  cable.  The  legislation,  by  encouraging  competition,  seeks  to  pro- 
vide consumers  with  improved  services  at  lower  cost.  Granting  an  exemption  to  the 
wireless  cable  industry  would  not  benefit  to  the  consumer.  It  would  be  anti-competi- 
tive. 

The  wireless  cable  industry  is  a  relatively  small  provider  of  multi  channel  video 
services  in  terms  of  market  share.  Technological  limitations,  such  as  the  channel  ca- 
pacity of  the  systems  and  satellite  placement  restrictions,  have  been  blamed  for  the 
relatively  low  penetration  rate  of  wireless  cable  systems.  Exempting  wireless  cable 
providers  from  local  taxes  or  fees  will  not  increase  the  competitiveness  of  the  indus- 
try. 

Mr.  Gekas.  We  now  recognize  Mr.  Hovnanian. 

STATEMENT  OF  SHANT  S.  HOVNANIAN,  PRESffiENT  AND  CEO, 
CELLULARVISION,  USA,  INC. 

Mr.  Hovnanian.  Thank  you  very  much,  Chairman  Gekas,  Con- 
gressman Reed. 

We,  my  company,  CellularVision  USA,  is  the  pioneer  of  the  very 
LMDS  industry  which  you  mentioned  in  the  colloquy.  We  have 
video  delivery  in  our  marketplace.  LMDS  stands  for  local 
multipoint  distribution  service.  It  is  a  cell-based,  wireless,  inter- 
active video,  telephony,  and  data  service.  Just  last  week,  the  FCC 


allocated  spectrum  in  the  28  gigahertz  band  for  the  nationwide  de- 
ployment of  LMDS. 

CellularVision  USA  currently  operates  a  49-channel  LMDS  video 
system  in  New  York,  the  only  commercially-licensed  LMDS  system 
in  the  United  States.  CellularVision  USA  and  the  LMDS  industry 
will  participate  in  FCC  auctions  of  the  28  gigahertz  LMDS  licenses 
throughout  the  country,  hopefully  before  tne  end  of  1996.  We  are 
prepared  to  compete  with  incumbent  video  service  providers  to 
offer  consumers  a  high-quality,  low-cost  competitive  alternative. 
Right  here,  I  would  say  that  would  be  adding  to  the  right  and  not 
to  the  wrong,  because  what  we  are  doing  is  offering  consumers 
choice  and  price  reductions. 

However,  in  order  to  truly  compete,  LMDS  licensees  must  have 
regulatory  parity  with  other  competitors.  Accordingly,  we  urge  this 
subcommittee  to  propose  the  adoption  of  an  exemption  from  the 
local  taxation  for  wireless  video  services,  including  LMDS,  similar 
to  the  exemption  for  direct-to-home  services  in  section  602  of  the 
Telecommunications  Act  of  1996. 

In  an  LMDS  system,  satellite  programming  is  transmitted  by 
FCC-licensed  spectrum  to  subscribers  in  a  6-  to  8-mile  cell.  Also, 
LMDS  will  be  licensed  throughout  the  Nation  in  large  geographic 
areas  that  exceed  the  boundaries  of  local  municipalities.  Thus, 
wireless  video  providers  such  as  LMDS  should  not  have  their  pro- 
gramming service  subject  to  a  patchwork  of  new  local  taxation  reg- 
ulations. 

The  exemption  from  local  taxation  of  wireless  video  services  such 
as  LMDS  is  a  necessity  to  ensure  regulatory  parity  with  other  tech- 
nologies providing  similar  service.  And,  therefore,  it  is  vital  to  the 
ability  of  LMDS  to  compete  in  today's  marketplace.  LMDS  will 
soon  be  deployed  nationwide.  If  LMDS  is  subject  to  requirements 
such  as  local  taxation  that  similarly-situated  competitors  such  as 
direct-to-home  service  are  not,  LMDS  licensees  will  be  severely  hin- 
dered and  find  it  extremely  difficult  to  compete.  Also,  these  taxes 
will  create  a  dramatic  negative  impact  on  the  auction  revenues 
that  are  anticipated  by  the  U.S.  Treasury  from  FCC  auctions  later 
this  year. 

We  are  not  taking  anything  away  from  the  local  governments. 
We  are  merely  adding  to  the  competitive  choice  of  consumers. 

Thank  you. 

[The  prepared  statement  of  Mr.  Hovnanian  follows:] 


Prepared  Statement  of  Shant  S.  Hovnanian,  President  and  CEO, 
CellularVision  USA,  Inc. 

THANK  YOU  VERY  MUCH,  CHAIRMAN  GEKAS  AND  MEMBERS  OF  THE  SUB- 
COMMITTEE, FOR  THE  OPPORTUNITY  TO  TESTIFY  ON  THE  ISSUE  OF  WHETHER 
CONGRESS  SHOULD  ADOPT  LEGISLATION  THAT  WOULD  EXEMPT  FROM  LOCAL 
TAXATION  WIRELESS  CABLE  SERVICE  PROVIDERS  WHO  TRANSMIT  SATELLITE- 
DELIVERED  PROGRAMMING.  I  WILL  FOCUS  MY  TESTIMONY  ON  THE  IMPORTANCE 
OF  SUCH  AN  EXEMPTION  FOR  A  NEW  COMPETITOR  IN  THE  VIDEO  DELIVERY 
MARKETPLACE,  LOCAL  MULTIPOINT  DISTRIBUTION  SERVICE,  OR  "LMDS."  I 
BELIEVE  THAT  YOUR  ADOPTION  OF  SUCH  AN  EXEMPTION  FOR  LMDS  IS, 
THEREFORE,  NECESSARY  TO  ENSURE  REGULATORY  PARITY  WITH  OTHER 
TECHNOLOGIES  PROVIDING  SIMILAR  SERVICE,  AND  THEREFORE  VITAL  TO  THE 
ABILITY  OF  LMDS  TO  COMPETE  IN  TODAY'S  MARKETPLACE. 

MY  COMPANY,  CELLULARVISION  USA,  IS  THE  PIONEER  OF  LMDS,  A  CELL- 
BASED,  WIRELESS,  INTERACTIVE  VIDEO,  TELEPHONY  AND  DATA  SERVICE 
SYSTEM.  WE  OBTAINED  OUR  FIRST  EXPERIMENTAL  LICENSE  FROM  THE  FCC  IN 
1986,  AND  IN  1991  WE  RECEIVED  A  COMMERCIAL  LICENSE  FROM  THE  FCC  TO 
OFFER  VIDEO  SERVICE  IN  THE  NEW  YORK  PRIMARY  METROPOLITAN  STATISTICAL 
AREA.  WE  ARE  IN  THE  MIDST  OF  AN  AGGRESSIVE  BUILD-OUT  IN  NEW  YORK, 
HAVING  RECEIVED  FCC  APPROVAL  TO  EXPAND  OUR  SYSTEM  THROUGHOUT  OUR 
SERVICE  AREA  SEVEN  MONTHS  AGO.    OUR  SYSTEM  CURRENTLY  PASSES  900,000 
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HOUSEHOLDS,  AND  WE  OFFER  THOSE  CONSUMERS  A  STUDIO  QUALITY,  LOW 
COST.  49-CHANNEL  ALTERNATIVE  TO  CABLE  TELEVISION. 

WHILE  CELLULARVISION  USA  CURRENTLY  IS  THE  ONLY  COMMERCIALLY 
LICENSED  LMDS  PROVIDER  IN  THE  UNITED  STATES,  I  UNDERSTAND  THAT  THE 
FCC  WILL  ISSUE  LMDS  LICENSES  IN  MARKETS  THROUGHOUT  THE  COUNTRY 
BEFORE  THE  END  OF  1996  -  AUCTIONS  THAT  ARE  EXPECTED  TO  GENERATE 
BILLIONS  OF  DOLLARS  IN  REVENUES  TO  HELP  REDUCE  THE  FEDERAL  DEFICIT. 
JUST  LAST  WEEK,  THE  FCC  CONCLUDED  A  SEVERAL  YEAR,  OFTEN-CONTENTIOUS 
DELIBERATION  BETWEEN  THE  LMDS  AND  SATELLITE  INDUSTRIES,  AND  FORMALLY 
ALLOCATED  1  GHz  OF  SPECTRUM  IN  THE  28  GHz  BAND  FOR  THE  NATIONWIDE 
LICENSING  OF  LMDS. 

CELLULARVISION  USA  AND  OTHERS  IN  THE  LMDS  INDUSTRY  ARE  VERY 
EXCITED  ABOUT  THE  OPPORTUNITY  TO  COMPETE  IN  THIS  DEREGULATORY 
ENVIRONMENT  USHERED  IN  BY  THE  TELECOMMUNICATIONS  ACT  OF  1996.  WE 
ARE  PREPARED  TO  COMPETE  WITH  INCUMBENT  SERVICE  PROVIDERS  ON  A  LEVEL 
PLAYING  FIELD,  TO  OFFER  CONSUMERS  A  HIGH  QUALITY,  LOW  COST 
COMPETITIVE  CHOICE  IN  VIDEO,  TELEPHONE  AND  DATA  SERVICES.  IN  ORDER  TO 
TRULY  COMPETE,  HOWEVER,  REGULATORY  PARITY  WITH  OUR  COMPETITORS  IS 
ESSENTIAL. 

IN  THE  VIDEO  MARKETPLACE  OUR  PRIMARY  COMPETITION  IS  FRANCHISED 
CABLE  SYSTEMS.  LMDS  ALSO  COMPETES  WITH  OTHER  WIRELESS  PROVIDERS 
AND  DIRECT  BROADCAST  SATELLITE  SYSTEMS,  AND  TELEPHONE  COMPANIES 
SHORTLY    WILL    PROVIDE    A    NEW    SOURCE    OF    COMPETITION    IN    THE    VIDEO 
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MARKETPLACE. 

IN  ORDER  FOR  NEW  ENTRANTS  LIKE  LMDS  TO  HAVE  A  LEGITIMATE  CHANCE 
TO  SUCCEED  IN  THIS  INTENSELY  COMPETITIVE  VIDEO  MARKETPLACE,  IT  IS  VITAL 
THAT  NO  COMPETITOR  RECEIVE  A  SIGNIFICANT  REGULATORY  ADVANTAGE  OVER 
ANOTHER.  IN  THIS  REGARD,  YOU  HAVE  INVITED  ME  TODAY  TO  OFFER  MY  VIEW 
ON  CONGRESSIONAL  LEGISLATION  EXEMPTING  FROM  LOCAL  TAXATION 
WIRELESS  CABLE  PROVIDERS  WHO  TRANSMIT  SATELLITE-DELIVERED 
PROGRAMMING. 

AS  YOU  KNOW,  SECTION  602  OF  THE  TELECOMMUNICATIONS  ACT  OF  1996 
PRE-EMPTS  LOCAL  TAXATION  OF  DIRECT-TO-HOME  SATELLITE  SERVICE.  I 
BELIEVE  THAT  IT  IS  VITAL  THAT  SIMILAR  PRE-EMPTION  OF  LOCAL  TAXATION  BE 
APPLIED  TO  LMDS  AND  OTHER  WIRELESS  PROVIDERS.  AS  CHAIRMAN  HYDE 
RECOGNIZED  IN  HIS  FLOOR  DISCUSSION  WITH  CHAIRMAN  BLILEY  DURING  THE 
FLOOR  DEBATE  IMMEDIATELY  PRIOR  TO  THE  HOUSE'S  PASSAGE  OF  THE  TELECOM 
ACT,  THE  PRE-EMPTION  OF  LOCAL  TAXATION  FOR  DIRECT-TO-HOME  SATELLITE 
SERVICE,  AND  FOR  A  WIRELESS  VIDEO  SERVICE  LIKE  LMDS,  PRESENT 
ESSENTIALLY  THE  SAME  FACTUAL  SITUATION. 

IN  CELLULARVISION  USA'S  LMDS  SYSTEM,  AN  OMNI-DIRECTIONAL 
TRANSMITTER  AT  THE  CENTER  OF  A  SIX-MILE-DIAMETER  CELL  SENDS  OUT  A 
VIDEO  SIGNAL  CARRYING  49  CHANNELS  OF  PROGRAMMING.  SUBSCRIBERS  AT 
LOCATIONS  THROUGHOUT  THAT  CELL  CAN  RECEIVE  THE  SIGNAL  WITH  SMALL, 
SQUARE.  FLAT  ANTENNAS.  IN  AN  LMDS  SYSTEM,  PROGRAMMING  IS 
TRANSMITTED      TO      SUBSCRIBERS      VIA      FCC-LICENSED      SPECTRUM,      AND 
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SUBSCRIBERS  PAY  A  FEE  FOR  THAT  SERVICE.  WHILE  DIRECT-TO-HOME  SERVICE 
IS  NATIONWIDE,  LMDS  ALSO  WILL  HAVE  NATIONWIDE  REACH  WHEN  LICENSED 
BY  THE  FCC  THROUGHOUT  THE  COUNTRY  IN  LARGE  BASIC  TRADING  AREAS. 
MOREOVER,  THESE  LARGE  GEOGRAPHIC  LMDS  SERVICE  AREAS  GENERALLY  FAR 
EXCEED  THE  BOUNDARIES  OF  LOCAL  MUNICIPALITIES. 

CONSISTENT  WITH  THE  PRO-COMPETITIVE  AND  DEREGULATORY  POLICY 
GOALS  OF  THE  TELECOM  ACT,  AND  SPECIFICALLY,  THE  ACT'S  TREATMENT  OF 
DIRECT-TO-HOME  SATELLITE  SERVICE,  WIRELESS  VIDEO  PROVIDERS  SUCH  AS 
LMDS,  WHICH  WILL  SERVE  LARGE  GEOGRAPHIC  SERVICE  AREAS,  SHOULD  NOT 
HAVE  THEIR  SERVICE  SUBJECT  TO  A  PATCHWORK  OF  UNCERTAIN  AND 
BURDENSOME  FEES  OR  TAXES  THAT  COULD  BE  IMPOSED  BY  LOCAL 
JURISDICTIONS  ON  THEIR  PROGRAM  OFFERINGS.  OF  COURSE,  WIRELESS  VIDEO 
PROVIDERS,  LIKE  DIRECT-TO-HOME  SERVICE  PROVIDERS,  WOULD  REMAIN 
SUBJECT  TO  ANY  OTHER  APPLICABLE  STATE  AND  LOCAL  TAXES.  TO  FAIL  TO 
EXTEND  AN  EXEMPTION  FROM  LOCAL  TAXATION  TO  LMDS  SIMILAR  TO  THAT 
AFFORDED  DIRECT-TO-HOME  SATELLITE  SERVICE  WOULD,  IN  EFFECT.  FAVOR  ONE 
TYPE  OF  NEW  COMPETITION  OVER  THE  OTHER,  WITHOUT  FOUNDATION,  AND 
SERIOUSLY  HINDER  THE  DEPLOYMENT  OF  LMDS. 

MY  PARTNERS  AND  I  CREATED  LMDS  TECHNOLOGY  IN  1986,  AND  WE  HAVE 
SPENT  A  LONG  AND  DIFFICULT  TEN  YEARS  AT  THE  FCC  SEEKING  TO  OBTAIN  AN 
ALLOCATION  OF  SPECTRUM  FOR  THE  NATIONWIDE  DEPLOYMENT  OF  THIS 
REVOLUTIONARY  NEW  SERVICE.  JUST  LAST  WEEK,  WE  FINALLY  OBTAINED  THAT 
SPECTRUM   ALLOCATION  FROM  THE  FCC,  AND  NOW  WE  EXPECT  THE  FCC  TO 
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AUCTION  LMDS  LICENSES  BEFORE  THE  END  OF  THIS  YEAR.  AS  LMDS  IS  POISED 
FOR  DEPLOYMENT  NATIONWIDE,  OUR  INDUSTRY  MUST  HAVE  REGULATORY 
PARITY  WITH  OTHER  PROVIDERS  IN  THE  HIGHLY  COMPETITIVE  VIDEO  DELIVERY 
MARKETPLACE.  IF  GIVEN  A  CHANCE  TO  COMPETE  ON  A  LEVEL  PLAYING  FIELD, 
WE  ARE  CONFIDENT  THAT  CONSUMERS  WILL  FIND  OUR  COMPETITIVE  PRODUCT 
EXTREMELY  ATTRACTIVE  AND  WELL  UNDER  THE  COST  OF  MARKETPLACE  VIDEO 
ALTERNATIVES.  HOWEVER,  IF  WE  ARE  HINDERED  AT  THE  OUTSET  AND  ARE 
SUBJECT  TO  REQUIREMENTS  SUCH  AS  LOCAL  TAXATION  THAT  SIMILARLY 
SITUATED  COMPETITORS  SUCH  AS  DIRECT-TO-HOME  SERVICE  ARE  NOT 
BURDENED  WITH,  LMDS  OPERATORS  WILL  HAVE  AN  EXTREMELY  DIFFICULT  TIME 
COMPETING  IN  THE  MARKETPLACE. 

MR.  CHAIRMAN,  I  HAVE  PREPARED  A  DRAFT  LEGISLATIVE  PROPOSAL 
WHICH  AMENDS  SECTION  602  OF  THE  TELECOM  ACT  TO  INCORPORATE  AN 
EXEMPTION  FROM  LOCAL  TAXATION  FOR  WIRELESS  VIDEO  PROVIDERS, 
INCLUDING  LMDS.  THIS  PROPOSAL  SERVES  TO  PUT  ALL  PLAYERS  ON  A  LEVEL 
PLAYING  FIELD. 

THANK  YOU. 
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COMPETITIVE  VIDEO  SERVICF  PROVinPR  ACT  OF  l^fffi 

TITLE  1-  DEVELOPMENT  OF  A  COMPFTITIVE  VIDFO  SFRVICE  MARKET 

Sec.  10T.       PREEMPTION   OF   LOCAL  TAXATION   WITH   RESPECT  TO   WIRELESS 

VIDEO  SERVICES. 
(A)  AMENDMENT.  -  Sec.  602  of  Telecommunications  Act  of  1996,  P.L.  104-104, 
is  hereby  amended  as  follows  to  preempt  wireless  video  services  from  local  taxation: 

(1)  in  subsection  (a),  by  adding  after  "A  provider  of  direct-to  home 
satellite  service"  the  phrase  "or  wireless  video  service"  and  striking  the  period  at  the 
sentence  and  adding  "or  wireless  video  service." 

(2)  in  subsection  (b),  by  redesignating  subparagraphs  (3),  (4)  and  (5)  as 
(5),  (6)  and  (7),  respectively,  and  inserting  new  subparagraphs  (3)  and  (4)  as  follows: 

(b)(3)  WIRELESS  VIDEO  SERVICE.  -  The  term  "wireless  video 
service"  means  video  programming  transmitted  by  FCC  authorized 
radio  spectrum  directly  to  subscribers,  and  includes  the  Local 
Mutipoint  Distribution  Service  ("LMDS"). 

(b)(4)  PROVIDER  OF  WIRELESS  VIDEO  SERVICE.  -  For  purposes 
of  this  section,  a  "provider  of  wireless  video  service"  means  a 
person  who  transmits,  broadcasts,  sells  or  distributes  wireless 
video  service. 

(3)  in  subsection  (c),  by  adding  after  "taxation  of  a  provider  of  direct-to- 
home  satellite  service"  the  phrase  "or  wireless  video  service". 
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Mr.  Gekas.  We  thank  the  gentleman,  and  we  now  move  to  the 
next  panelist,  Dr.  Michael  Kelley. 

STATEMENT  OF  MICHAEL  R.  KELLEY,  PRESmENT,  THE 
GEORGE  MASON  UNIVERSITY  INSTRUCTIONAL  FOUNDA- 
TION, INC. 

Mr.  Kelley.  Thank  you,  Mr.  Chairman,  Mr.  Reed. 

Wireless  cable  currently  uses  33  microwave  television  channels 
in  every  community,  and  20  of  these  are  licensed  as  instructional 
television  channels  to  local  school  boards,  universities,  community 
colleges,  or  other  local,  nonprofit  educational  institutions,  and  the 
wireless  cable  operator  leases  time  on  those  channels  fi-om  those 
local  institutions.  As  a  result,  wireless  cable,  more  than  any  other 
commercial  entertainment  service  is  truly  a  partnership  between 
the  business  and  the  nonprofit,  local  educational  community. 

That  business  partnership  between  the  wireless  cable  system  op- 
erator and  the  local  educational  institution  provides  a  continuing 
infiision  of  funds  to  the  local  school  and  college  licensees.  Though 
not  a  tax  as  such,  the  fees  which  each  wireless  cable  company  pays 
to  the  local  ITFS  licensees  represents  a  direct  payment  to  the  edu- 
cational community  far  in  excess  of  the  5-percent  usual  franchise 
fee  paid  by  the  wired  cable  operator  to  the  same  local  government 
entities.  These  fees  help  support  educational  institutions,  allowing 
us  to  extend  our  reach  into  the  community  through  televised  dis- 
tance education.  At  Greorge  Mason  University  in  Fairfax,  VA,  the 
lease  payments  we  receive  from  our  local  wireless  cable  company, 
CAI  Wireless  Systems  each  year  amounts  to  more  than  $100,000, 
which  we  use  for  continuing  distance  education. 

Wireless  cable  television  already  pays  local  income,  real  estate, 
personal  property,  and  sales  taxes,  in  addition  to  its  substantial  an- 
nual payments  to  the  local  educational  institutions.  It  also  pays  for 
the  radio  frequency  spectrum  it  uses  through  Federal  auctions  and 
through  annual  spectrum  fees  collected  by  the  FCC  and  remitted 
to  the  U.S.  Treasury. 

In  its  use  of  the  national  airwaves,  rather  than  the  local  rights- 
of-way,  wireless  cable  is  far  more  analogous  to  the  direct  broadcast 
satellite  service  than  it  is  to  wired  cable.  Like  DBS,  wireless  cable 
transmits  its  signal  through  the  air  over  microwave  fi^equencies  to 
rooftop  dish  antennas.  Also  like  DBS,  wireless  cable  does  not  use 
local  rights-of-way.  Congress  exempted  DBS  from  local  franchise- 
like  video  programming  taxes  in  the  1996  Telecommunications  Act 
and  it  seems  inconsistent,  unfair,  and  discriminatory  not  to  treat 
the  emerging  wireless  industry  the  same  way  as  DBS  and  provide 
a  level  playing  field  on  which  to  compete.  Given  the  chance,  wire- 
less cable  can  continue  to  provide  a  real  choice  for  the  local 
consumer  and  also  benefit  its  local  nonprofit  educational  partners. 

Thank  you. 

[The  prepared  statement  of  Mr.  Kelley  follows:] 

Prepared  Statement  of  Michael  R.  Kelley,  President,  the  George  Mason 
University  Instructional  Foundation,  Inc. 

My  name  is  Michael  Kelley,  and  I  am  President  of  The  George  Mason  University 
Instructional  Foundation  which  is  the  licensee  of  eight  Instructional  Television 
Fixed  Service  microwave  stations  in  the  Washington,  D.C.  metropolitan  area.  I  am 
also  a  founding  Director  of  The  Wireless  Cable  Association,  and  continue  to  serve 
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on  the  Association's  Board  of  Directors  representing  ITFS  interests.  The  George 
Mason  Instructional  Foundation  operates  a  service  called  'The  Capitol  Connection" 
which  will  celebrate  its  15th  anniversary  in  December  of  this  year.  The  Capitol  Con- 
nection provides  C-SPAN,  C^PAN  II,  CNN,  CNBC,  the  open  meetings  of  The  Fed- 
eral Communications  Commission,  The  Federal  Energy  Regulatory  Commission,  and 
the  National  Transportation  Safety  Board  along  with  George  Mason  University 
graduate  and  undergraduate  courses  for  credit  to  law  offices,  government  agencies, 
embassies,  universities,  schools,  trade  associations,  corporate  lobbyists,  and  many  of 
the  50  State's  legislative  affairs  olTices  here  in  the  Washington  area. 

The  George  Mason  Foundation  and  its  Capitol  Connection  service  were  pioneers 
in  Wireless  Cable.  When  the  FCC  created  the  Wireless  Cable  service  in  1983,  we 
were  the  first  ITFS  licensee  to  lease  excess  capacity  on  our  system  to  a  Wireless 
operator,  American  Family  Theater,  which  was  never  able  to  get  the  programming 
to  make  a  success  serving  private  homes,  apartments,  hotels  and  condominiums. 
Over  the  next  twelve  years,  we  leased  excess  capacity  on  our  system  to  three  other 
wireless  operators  who  also  struggled  to  deal  with  regulatory  red  tape,  inadequate 
channel  capacity,  unfairly  high  costs  for  cable  programming,  and  the  totally  uphill 
fight  that  every  new  business  faces  when  the  playing  field  is  far  from  level.  One 
of  those  three  Wireless  companies  ended  in  bankruptcy,  and  two  others  just  barely 
kept  their  heads  above  water  until  they  could  sell  their  business.  Since  September 
of  1995,  we  have  been  leasing  excess  capacity  to  a  fifth  Wireless  entrant  into  the 
Washington  market.  It  is  a  publicly  traded  company  called  CAI  Wireless  Systems, 
Inc.,  which  is  in  a  partnership  with  Bell  Atlantic  and  Nynex  to  provide  Wireless 
service  to  a  number  of  U.S.  cities,  including  Boston,  New  York,  Baltimore  and 
Washington.  All  of  us  hope  that  CAI  and  its  partners  will  finally  have  success  here 
in  Washington,  creating  a  Wireless  Cable  System  that  can  be  an  industry  showcase. 

The  Wireless  Cable  Service  currently  has  access  to  a  maximum  of  33  microwave 
television  channels  in  each  community.  In  almost  every  community,  20  of  the  33 
available  channels  are  licensed  as  Instructional  Television  channels  to  local  School 
Boards,  Universities,  Community  Colleges,  Hospitals,  or  other  local  non-profit  Edu- 
cational Institutions  and  the  Wireless  Cable  Operator  leases  time  on  these  channels 
from  local  licensees  in  their  home  community.  As  a  result  of  this.  Wireless  Cable, 
more  than  any  other  commercial  television  news  and  entertainment  service,  is  truly 
a  partnership  between  the  business  and  the  local  educational  and  non-profit  commu- 
nity. The  Wireless  Operator  needs  to  use  time  on  the  instructional  television  chan- 
nels. To  keep  their  licenses,  local  educators  must  provide  credited  courses  to  en- 
rolled students  each  school  day.  In  every  community  where  Wireless  Cable  is  avail- 
able across  the  U.S.,  "distance  learning'*^  programs  are  produced  and  transmitted  by 
local  educational  institutions  largely  at  the  expense  of  the  Wireless  Cable  operator 
whose  up  front  capital  expenditures  for  studio  equipment  in  the  school,  microwave 
studio-to-transmitter  links,  and  ITFS  transmitters  at  the  head  end  site  have  built 
a  working  system  for  the  local  educators,  and  whose  monthly  lease  payments  con- 
tinue to  fund  that  system  on  an  ongoing  basis. 

This  partnership  between  each  Wireless  Cable  system  and  its  local  educational  in- 
stitutions constitutes  a  unique  working  relationship  between  business  and  edu- 
cation. It  also  provides  a  direct  and  continuing  infusion  of  funds  to  the  local  edu- 
cational community,  either  public,  private,  or  both.  Though  not  a  "tax"  as  such,  the 
fees  paid  to  the  local  ITFS  licensees  become  an  ongoing  cost  of  doing  business  for 
the  Wireless  Cable  operator  which  in  almost  every  locality  represents  a  direct  pay- 
ment to  the  educational  community  far  in  excess  of  the  usual  5%  franchise  fee  paid 
by  the  wired  cable  operator  to  the  same  local  government. 

At  George  Mason  University,  the  funds  we  have  received  since  1983  from  our 
lease  of  excess  capacity  have  helped  us  build  an  educational  microwave  point-to- 
point  network  that  carries  our  courses  for  credit  far  beyond  the  reach  of  the  wireless 
cable  signal  and  out  to  Winchester,  Leesburg,  Manassas,  and  Woodbridge.  George 
Mason  courses  for  credit  are  today  available  in  over  400,000  cable  television  house- 
holds in  Northern  Virginia  as  well  as  on  the  Wireless  Cable  system  in  Washington, 
D.C.  and  suburban  Maryland. 

After  so  many  years  of  frustratingly  slow  growth  in  the  Wireless  Cable  industry, 
things  are  finally  about  to  blossom.  The  Cable  Consumer  Protection  Act  of  1992 
gave  Wireless  fair  and  equal  access  to  programming.  Last  year,  the  F.C.C.  stream- 
lined the  application  process  through  its  recently  conducted  Wireless  Cable  auctions. 
Just  this  past  July  9th,  the  F.C.C.  ruled  that  it  would  routinely  grant  wireless  cable 
and  ITFS  applications  proposing  to  use  digital  modulation,  making  Wireless  Cable 
the  first  terrestrial  video  programming  service  authorized  to  go  digital.  At  last,  all 
the  pieces  seem  to  be  in  place  for  this  industry  to  become  a  real  competitor  in  multi 
channel  video  delivery.  What  a  shame  if  local  city,  county,  or  even  state  govern- 
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ments  begin  to  impose  franchise-like  taxes  on  this  new  industry,  adding  another 
heavy  layer  of  expense  iust  as  the  Wireless  industry  is  poised  to  taJte  off. 

Wireless  Cable  already  pays  local  income,  real  estate,  personal  property,  and  sales 
taxes  in  addition  to  its  substantial  monetary  contributions  to  the  local  elementary, 
secondary,  and  post  secondary  schools.  Wireless  Cable  also  pays  for  the  national 
spectrum  it  uses  through  auctions  which  help  reduce  the  National  Debt,  and 
through  annual  spectrum  fees  collected  by  the  F.C.C.  at  the  request  of  Congress, 
and  remitted  to  the  Treasury's  general  fund.  On  the  other  hand.  Wired  Cable  pays 
no  annual  spectrum  fee  to  the  F.C.C,  does  not  pay  for  its  channels  at  auction,  and 
makes  use  of  local  rights  of  way  rather  than  tne  public  airwaves  to  transmit  pro- 
gramming. As  such  it  is  fitting  that  Wired  Cable  pay  a  local  franchise  fee. 

WTien  you  look  at  it  more  closely,  it  becomes  clear  that  despite  the  similarity  in 
their  names,  Wireless  Cable  is  an  entirely  different  entity  than  Wired  Cable.  In  fact. 
Wireless  Cable  is  more  like  a  local  Direct  Broadcast  Satellite  Service  than  it  is  like 
Wired  Cable.  Like  DBS,  Wireless  transmits  its  signal  to  rooftop  dish  antennas.  Like 
DBS,  Wireless  uses  national  airwaves  in  the  microwave  frequency  range.  Like  DBS, 
Wireless  frequencies  are  auctioned  and  regulated  by  the  F.C.C.  Like  DBS,  Wireless 
will  soon  be  a  digital  video  service.  Like  DBS,  Wireless  does  not  use  any  local  rights 
of  way  for  its  transmission  paths.  The  major  dilTerence  between  Wireless  and  DBS 
is  that  Wireless  is  a  local,  terrestrial  multi  channel  video  service  and  DBS  is  a  wide 
area  space-based  multi  channel  video  service. 

Today  Wireless  Cable  serves  nearly  a  million  people  in  200  U.S.  communities.  Its 
Instructional  Television  lease  payments  provide  much  monetary  and  equipment  sup- 
port to  local  educators.  It  pays  its  fair  share  of  other  state  and  local  taxes  and  it 
also  supports  the  federal  Treasury  by  paying  fees  each  year  for  its  use  of  the  na- 
tional airwaves.  For  Congress  to  allow  local  governments  to  impose  an  additional 
franchise-like  video  programming  tax  on  Wireless  Cable  when  it  clearly  exempted 
the  Direct  Broadcast  Satellite  service  from  any  similar  tax  in  the  Telecommuni- 
cations Act  of  1996,  is  inconsistent,  unfair,  and  discriminatory  to  an  emerging  in- 
dustry desperate  for  a  level  playing  field  in  its  attempt  to  become  a  viable  and  com- 
petitive video  programming  alternative. 

Mr.  Gekas.  We  thank  the  gentleman,  and  we  move  swiftly  to 
Theodore  Steinke. 

STATEMENT  OF  THEODORE  STEINKE,  CHAIRMAN  OF  THE 
BOARD  AND  CEO,  NATIONAL  ITFS  (INSTRUCTIONAL  TV 
FIXED  SERVICE)  ASSOCIATION 

Mr.  Stee^tKE.  Thank  vou,  Mr.  Chairman.  I'm  very  happy  to  be  al- 
lowed to  come  before  this  committee  and  testify.  My  name  is  Ted 
Steinke.  I'm  chairman  of  the  National  ITFS  Association,  which  is 
a  professional  association  that  has  as  members  many  ITFS  opera- 
tors like  Mr.  Kelley. 

I'm  also  an  employee  of  a  university  like  Mr.  Kelley.  We  are  a 
long  time  ITFS  broadcaster  with  over  24  years  of  experience. 

I  would  like  to  expand  a  little  bit  on  Mr.  Kelley's  explanation  of 
what  instructional  television  fixed  service  (ITFS),  really  does  for 
the  instructional  community.  Back  in  the  sixties,  there  was  a  lot 
of  talk  about  how  instructional  television  and  educational  television 
could  be  used  by  schools.  It  soon  became  evident  that  one  channel 
over  the  regular  broadcast  band  would  not  be  able  to  handle  all  the 
instructional  needs  of  the  schools.  To  help  meet  the  instructional 
needs,  the  FCC  created  a  band  of  TV  channels  to  be  used  only  for 
education,  for  instruction  by  schools. 

This  aid  to  education  was  welcomed  by  the  schools.  In  fact,  re- 
quests soon  depleted  all  available  channels  in  major  cities.  There 
were  not  enough  channels  to  go  around. 

Then  came  the  budget  cuts  of  the  seventies.  As  many  of  you 
know,  schools  were  looking  for  ways  to  cut  expenses.  They  did  not 
have  the  tax  base  to  support  all  of  their  needs.  Technology  needs 
money  to  pay  operating,  repair  and  maintenance  costs.  The  schools 
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could  not  afford  to  replace  aging  equipment  as  it  broke  down.  They 
stopped  using  the  channels  and  were  letting  their  ITFS  systems  go 
dark. 

The  FCC  was  concerned.  They  were  seeing  more  and  more  ITFS 
channels  not  being  used.  To  solve  this  proolem,  the  FCC  issued 
what  many  believe  to  be  a  landmark  decision.  The  ruling  in  1983 
allowed  instructional  television  license  holders  who  were  using 
channels  reserved  for  instruction  use  only,  to  lease  excess  program- 
ming time  to  a  wireless  cable  broadcaster.  This  solution  provided 
income,  to  the  educator  which  allowed  them  to  continue  to  use 
their  channels  for  instruction.  This  action  has  been  a  boon  to  the 
ITFS  industry. 

There  are  more  instructional  television  broadcasters  now  than 
ever  and  it's  all  due  to  the  wireless  cable  industry.  A  wireless  cable 
broadcaster  comes  to  town  and  says  to  the  local  educators,  "If  you 
will  allow  us  to  use  some  of  your  channels  some  of  the  time,  we 
will  give  you  money;  we  will  give  you  technical  support;  we  will 
give  you  administrative  support  in  running  these  channels;  we'll 
provide  maintenance."  This  financial  and  other  support  allows  the 
schools  to  broadcast  instructional  programs  to  students. 

Schools  use  these  instructional  programs  to  meet  many  different 
needs.  Some  use  them  to  make  better  use  of  master  teachers. 
Through  the  ITFS  system,  a  school  system  can  use  one  master 
teacher  to  teach  several  classes  in  several  buildings.  Some  schools 
are  so  small  that  they  cannot  afford  to  hire  more  than  one  foreign 
language  teacher.  Using  ITFS  allows  that  one  teacher  to  teach  a 
foreign  language  to  various  classes  and  schools.  Without  such  a 
system,  students  in  many  schools  would  not  be  able  to  learn  a  for- 
eign language. 

The  reason  that  I  am  here  supporting  this  exemption  is  that  the 
ITFS  broadcasters  are  very  dependent  on  our  wireless  partners 
having  a  successful  business  plan.  Most  wireless  cable  operators 
are  entrepreneurs.  They  have  a  very  fragile  cash-flow  position.  As 
we  see  it,  any  additional  unplanned  for  expense,  could  possibly  put 
that  wireless  cable  operator  in  jeopardy.  If  that  wireless  cable  oper- 
ator goes  into  bankruptcy  or  quits  broadcasting,  then  all  of  the  in- 
structional service  that  depends  on  that  revenue  stream  usually 
ceases. 

There  are  several  examples  where  formerly  active  ITFS  broad- 
casters are  no  longer  serving  their  school  district  because  the  wire- 
less operator,  for  whatever  reason,  could  not  stay  in  business. 
Therefore,  we  are  quite  concerned  that,  if  this  additional  tax  is 
placed  on  the  wireless  operator,  this  would  have  a  negative  impact 
on  the  ITFS  industry  and  the  education  of  students  in  schools. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Steinke  follows:] 

Prepared  Statement  of  Theodore  Steinke,  Chairman  of  the  Board  and  CEO, 
National  ITFS  (Instructional  TV  Fixed  Service)  Association 

My  name  is  Ted  Steinke,  I  am  the  Chairman  of  the  Board  and  Chief  Executive 
Of  fleer  of  the  National  ITFS  (Instructional  TV  Fixed  Service)  Association.  This  is 
a  professional  Association  for  ITFS  licensees  and  others  interested  in  this  instruc- 
tional television  service.  We  have  about  100  members,  approximately  80  of  them  are 
ITFS  licensees.  Our  licensee  membership  consists  of  K12  school  systems  both  public 
and  private;  both  public  and  private  junior  colleges,  technical  schools,  colleges  and 
universities;  public  broadcasting  stations;  and  foundation  and  organizations  estab- 
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lished  to  provide  this  instructional  service.  Some  members  have  only  one  channel, 
while  others  have  over  fifty- 

The  FCC  created  the  ITFS  channels  in  the  late  sixties.  They  established  these 
channels  reserved  for  educational  usage  to  provide  a  vehicle  for  instructors  to  use 
this  new  tool,  called  instructional  television.  The  early  licensees  were  mostly  K12 
systems.  Hundreds  applied  to  use  this  new  technology.  In  fact,  at  one  time  the  de- 
mand was  so  great  that  the  FCC  required  local  committees  be  formed  to  review  all 
applications  from  that  community  and  to  recommend  to  the  FCC  which  ones  should 
be  given  channels.  Both  public  and  parochial  schools  saw  this  tool  as  a  very  new 
way  to  reach  the  expanding  student  population.  Some  schools  used  ITFS  to  make 
their  few  master  teachers  available  to  more  students.  Others  could  not  find  enough 
foreign  languages,  "new  math,"  science,  music  or  art  teachers  to  place  in  each  of 
their  schoorbuUdings.  ITFS  allowed  them  to  distribute  needed  curriculum  to  all  stu- 
dents. 

Then  came  the  seventies  budget  cuts.  School  system  after  school  system  dropped 
ITFS  broadcasting.  As  valuable  as  the  service  was,  they  could  not  afTord  the  tech- 
nology costs.  The  number  of  ITFS  operating  systems  was  sinking  to  an  all  time  low 
when  John  Curtis  in  1978  contacted  38  licensees  to  establish  this  Association  and 
to  explore  ways  of  getting  financing  for  ITFS.  John  talked  to  many  people  and  agen- 
cies here  in  Washington,  pleading  his  case  for  funding  for  ITFS.  He  reached  several 
sympathetic  ears  at  the  FCC  and  in  1983,  that  agency  issued  a  landmark  decision 
which  allowed,  for  the  first  time,  licensees  of  educational  reserve  channels  (the  ITFS 
channels)  to  lease  programming  time  that  they  were  not  using  to  a  commercial  en- 
tity. Although  many  were  skeptical  at  the  time,  this  has  turned  out  to  be  a  win- 
win  situation. 

If  they  chose  to  sign  a  lease  with  a  Wireless  Operator,  the  ITFS  broadcasters 
could  now  have  an  income  stream  that  would  support  their  instructional  program- 
ing, and  the  airwaves  could  also  be  utilized  by  wireless  cable  operators  at  times  not 
normally  used  by  the  ITFS  broadcaster.  Would  this  work?  Could  there  be  a  partner- 
ship between  educators  and  business?  Today  we  can  answer  this  question  with  a 
resounding  yes! 

In  the  mid  eighties,  there  were  only  a  few  entrepreneurs  that  were  willing  to 
jump  into  this  new  unknown  field  of  broadcasting.  I  had  the  privilege  of  being  asso- 
ciated with  one  of  them.  I  appear  before  you  not  only  as  the  Chairman  of  the  Na- 
tional ITFS  Association,  but  also  as  a  representative  of  an  ITFS  broadcaster  of  24 
years.  The  University  of  Wisconsin-Milwaukee.  In  1985  the  university,  and  three 
other  IFS  broadcasters  signed  agreements  that  paved  the  way  for  Mike  Specchio  to 
bring  his  People's  Choice  TV  to  the  citizens  of  Milwaukee.  Those  were  botn  exciting 
and  trying  times.  Everyday  seemed  to  bring  a  new  problem,  but  we  were  also  serv- 
ing our  instructional  needs.  The  University  oenefitea  by  having  aging  equipment  re- 
placed with  new,  maintenance  and  operating  costs  lifted  from  our  backs,  and  much 
needed  dollars  to  replace  budget  cuts,  that  allowed  us  to  produce  instructional  pro- 
gramming for  students  taking  university  courses  at  their  place  of  work.  This  part- 
nership was  a  major  boost  to  the  ofT-campus  instructional  efTorts  of  the  university. 

Similar  success  stories  all  over  the  United  States  can  be  told  about  these  partner- 
ships. Although  Milwaukee  had  ITFS  before  1983,  many  educational  institutions 
were  only  able  to  implement  this  instructional  tool  after  a  wireless  cable  operator 
came  to  their  community  and  provided  the  financial,  technical,  and  personnel  sup- 
port needed  to  put  such  an  operation  on  the  air.  ITFS  now  is  booming.  More  chan- 
nels, approximately  2,000  in  the  U.S.,  are  licensed  and  operating  now  than  ever  be- 
fore. Some  licensees  only  have  one  channel,  while  others  have  over  a  hundred,  all 
providing  instruction  to  students  of  all  ages.  In  the  majority  of  cases,  these  ITFS 
broadcasters  would  not  be  on  the  air  without  the  support  of  their  wireless  cable 
partner.  These  educational  broadcasters  just  could  not  exist  without  the  financial 
and  other  support  the  wireless  operator  provides  them. 

As  Chairman  of  the  National  ITFS  Association,  I  have  talked  with  literally  hun- 
dreds of  ITFS  broadcasters,  educators  that  want  to  be  ITFS  broadcasters,  wireless 
cable  operators,  government  officials  and  other  representatives,  about  ITFS.  Many 
of  these  discussions  are  about  money.  How  much  should,  can  a  wireless  pay?  What 
is  fair?  Compensation  rates  vary  from  company  to  company,  but  in  most  cases  it 
is  equal  to  or  more  than  the  5%  franchise  fee  cable  companies  pay  to  cities. 

Wireless  Cable  is  a  relatively  new  industry  facing  many  demands  and  pitfalls; 
Both  the  FCC  and  Congress  have  been  very  supportive  of  this  industry  in  an  effort 
to  make  it  a  viable  competitor  to  cable  television.  Just  as  Wireless  Cable  is  starting 
to  flourish  a  new  problem  has  appeared,  the  proposed  by  city,  county  and/or  state 
governments  franchise-like  tax. 

The  1996  Telecommunication  Act  preempted  local  taxation  for  Direct  Broadcast 
Services  (DBS).  Wireless  Cable,  like  DBS,  is  delivered  to  the  customer  over  the  air- 
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waves  and  crosses  city/county/state  boundaries  and  should  have  the  same  'tax"  pro- 
tection. It  does  not  use  rights  of  way  which  is  associated  with  franchising  taxes. 

If  Congress  does  not  act  to  extend  this  protection  to  the  wireless  industry,  ITFS 
broadcasters  are  concerned  that  this  additional  tax  will  be  the  straw  that  breaks 
the  camel's  back  and  puts  many  wireless  operators  out  of  business.  This  would  be 
a  disaster  to  many  ITFS  broadcasters.  They  depend  on  the  income  they  receive  from 
the  wireless  operators  to  allow  them  to  deliver  their  instructional  programming  to 
their  students.  Without  the  wireless  operators,  the  ITFS  operator  in  many  commu- 
nities could  not  exist.  Wireless  Cable  is  a  fledging  industry,  operating  on  a  very 
fragile,  in  many  cases,  balance  between  income  and  expenses.  Additional  taxes 
would  upset  that  balance. 

The  wireless  operators  are  part  of  the  local  economy,  like  the  cable  companies, 
and  pay  local  income,  real  estate,  personal  property  and  sales  taxes,  unlike  DBS  op- 
erators. The  wireless  operator  now  also  has  to  pay  for  use  of  the  spectrum  through 
auctions  conducted  by  the  FCC.  To  allow  an  additional  unfair  "tax"  burden  to  be 
placed  on  these  operators  would  be  a  blow  to  educators  throughout  the  country.  To 
level  the  playing  field,  I  urge  you  to  extend  to  the  wireless  industry  the  same  pre- 
emption of  local  tax  that  one  of  their  competitors,  the  DBS  industry  now  enjoys. 

Mr.  Gekas.  We  thank  you,  and  now  we  defer  to  Richard  A.  Al- 
ston. 

STATEMENT  OF  RICHARD  A.  ALSTON,  PRESmENT,  WIRELESS 
CABLE  ASSOCIATION 

Mr.  Alston.  Thank  you,  Chairman  Gekas  and  Congressman 
Reed,  for  having  these  hearings.  My  name  is  Richard  Alston.  I'm 
president  of  the  Wireless  Cable  Association. 

This  hearing  is  important  today  because  it  focuses  on  an  issue, 
as  Dr.  Steinke  just  indicated,  that's  critical  to  a  small,  but  growing, 
industry — the  wireless  cable  industry.  It's  absolutely  essential  that 
the  very  narrow  preemption  that  was  included  in  the  Telecom  Act 
for  DBS  services  be  extended  to  the  other  wireless  broadcast  serv- 
ices that  are  available  in  communities. 

Our  industry  is  small.  We  serve  about  200  communities  and  have 
less  than  a  million  subscribers  currently  in  the  United  States.  It's 
a  small  industry,  but  it's  poised  for  growth,  and  we  believe  that  the 
Telecom  Act  of  1996  was  really  intended  to  encourage  competition 
in  the  industry — competition  throughout  the  telecom  and  entertain- 
ment industry.  And  extending  this  preemption  to  include  the  other 
wireless  providers  of  entertainment  services,  such  as  the  wireless 
cable  companies,  is  consistent  with  a  policy,  the  fundamental  policy 
of  the  act. 

We  believe  that  allowing  the  localities  to  tax  wireless  cable  oper- 
ators for  the  use  of  public  right-of-ways  that  they  do  not  use  is  in- 
consistent with  that  policy.  So  it  would  not  only  be  counter  to  the 
policy,  but  it  would  be  discriminatory,  and  it  would  really  stifle 
growth  in  this  industry. 

We're  not  asking  for  any  changes  that  will  provide  a  reduction 
for  local  taxes,  and  we're  not  asking  that  the  Federal  Government 
infringe  on  the  authority  of  local  governments  to  regulate  airwaves. 
They  really  don't  have  any  authority  to  regulate  airwaves.  Our  op- 
erators today  get  their  authority  to  operate  through  a  process 
where  they  apply  for  licenses  from  the  Federal  Communications 
Commission.  They  pay  for  those  licenses  through  an  auction  proc- 
ess, and  they  also  pay,  as  was  earlier  mentioned,  to  rent  the  ITFS 
license  capacity  from  ITFS  license  holders.  So  it's  very  important 
to  us  that  we  have  this  preemption  extended. 
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I  also  want  to  thank  you — this  hearing  is  very  timely.  Just  last 
week  I  was  testifying  in  Maryland  before  the  Budget  and  Taxation 
Committee  on  this  very  issue.  And  what  we're  finding  as  we  talk 
to  diflFerent  State  jurisdictions  is  that  there's  a  lot  of  confusion 
about  Congress'  intention  in  the  States.  For  example,  because  the 
Telecom  Act  was  silent  on  wireless  cable  operators,  but  explicitly 
exempted  the  DBS  operators  from  local  taxation,  some  States  are 
believing  that  there's  an  implicit  encouragement  there  for  localities 
to  tax,  to  levy  franchise-type  taxes  against  wireless  operators. 

And  there  are  a  couple  of  examples  that  I  can  point  to  that  we're 
aware  of — Chicago  and  Richmond,  California,  for  example.  In  Chi- 
cago and  Richmond,  they're  both — there's  a  gross  receipts  tax  basi- 
cally of  about  7  to  8  percent  that's  levied  against  the  wireless  cable 
operators.  In  both  of  those  jurisdictions  the  franchise  tax  that  the 
wire  cable  operators  pay  is  deducted  from  their  tax  obligation 
under  this  new  tax.  This  is  called  a  video  services  tax  that's  being 
levied.  So,  in  effect,  there's  a  de  facto  franchise  tax  being  levied 
against  wireless  operators  who  use  only  the  airwaves  ana  do  not 
use  public  right-of-ways. 

We  are  already  pay,  as  I  said,  we  pay  on  the  Federal  level  to  the 
FCC  for  the  licenses  through  the  auction  process.  This  is  an  addi- 
tional tax  for  a  public  right-of-way  that  we  don't  use. 

Given  the  time  that  I've  got,  I  won't  try  to  describe  the  tech- 
nology that  we  use,  but  if  you're  interested,  maybe  in  the  questions 
we  can  describe  it  a  little  bit  better.  But,  clearly,  there  are  three 
things  that  have  poised  this  industry  for  growth,  and  they're  very 
important.  One  of  them  is  we've  got  technology  today  and  tech- 
nology developments  that  really  encourage  the  spread  of  this  indus- 
try and  this  type  of  technology.  There  are  economics  that  clearly 
favor  this  industry,  and  public  policy  most  recently  is  clearly  favor- 
ing this  industry. 

On  July  11,  the  FCC  issued  a  digital  declaratory  ruling  which 
lays  down  the  framework  that  will  allow  our  operators  to  convert 
to  digital.  Now  that's  important  because  today,  under  the  analog 
scheme  that  we  have  deployed  the  technology,  we  have  the  capacity 
for  only  33  channels.  With  the  new  digital  technology  that  we're 
going  to  deploy,  we'll  have  the  capacity  for  in  excess  of  100  chan- 
nels. And  this  industry  really  will  be  in  a  position  to  be  a  robust, 
viable  competitor  to  the  wired  cable  industry  and  also  to  the  direct 
broadcast  satellite  industry  that's  developing  in  this  country. 

There  are  three  key  similarities  that  I'd  like  to  point  out,  though, 
that  are  between  wireless  cable  TV  and  direct  broadcast  satellite 
services.  Both  must  apply  to  the  FCC  for  permits  and  licenses. 
Both  must  pay  for  the  use,  through  auctions,  through  the  use  of 
those  licenses  and  those  airwaves,  through  auctions  and  user  fees, 
and  both  use  no  public  right-of-ways  in  the  provision  of  their  serv- 
ices. 

Some  States  have  already  recognized  the  similarities.  Virginia 
and  Pennsylvania,  in  particular,  have  already  passed  laws  that 
provide  the  exemption  that  we're  asking  the  Congress  simplv  to 
provide  on  a  national  level  on  a  preemptive  basis  for  the  rest  of  the 
country. 

So,  without  this  relief,  if  the  localities  are  allowed  to  target  wire- 
less cable  for  these  new  taxes,  it's  going  to  put  this  industry  at  a 
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serious  competitive  disadvantage  and  stifle  growth.  So  I'll  end  with 
that.  I'll  be  happy  to  answer  questions. 

[The  prepared  statement  of  Mr.  Alston  follows:] 

Prepared  Statement  of  Richard  A.  Alston,  President,  Wireless  Cable 

Association 

My  name  is  Dick  Alston,  and  I  am  President  of  the  Wireless  Cable  Association. 
On  behalf  of  the  industry,  I  thank  Chairman  Gekas  and  Ranking  Member  Reed  and 
the  entire  Subcommittee  for  holding  today's  hearing.  This  hearing  focuses  on  an 
issue  of  critical  importance  to  the  wireless  cable  industry  that  can  have  far-reaching 
effects  on  the  ability  of  the  industry  to  fulfill  its  promise  as  a  real  competitive  alter- 
native provider  of  subscription  services.  It  is  essential  to  extend  the  narrow  preemp- 
tion of  local  taxation  for  direct-to-home  satellite  video  services  (or  DBS)  that  Con- 
gress enacted  in  1996  to  other  wireless  service  providers  who  transmit  video  pro- 
grams to  subscribers  without  using  traditional  wire-based  distribution  equipment. 

It  was  Congress'  policy  in  the  Telecommunications  Act  of  1996  to  provide  for  a 
technology-neutral,  non-discriminatory  market  structure  to  govern  the  provision  of 
telecommunications.  Extending  local  tax  preemption  to  wireless  cable  will  create 

f)arity  among  similarly-situated  video  programming  service  providers  and,  therefore, 
iilfill  this  congressional  policy.  Indeed,  the  1996  Act  reinforced  Congress'  policy  of 
ensuring  that  competition  replaces  regulation  as  markets  become  more  competitive. 
Simply  put,  it  would  be  counter  to  this  policy  for  localities  to  establish  barriers  to 
entry  through  discriminatory  local  taxation  that  frustrates  this  overriding  national 
goal  and  halts  the  benefits  that  the  wireless  cable  industry  has  already  brought  to 
the  video  services  marketplace  and  to  the  consumer. 

Mr.  Chairman,  I  also  want  to  thank  you  for  the  timeliness  of  today's  hearing. 
Only  last  week  I  testified  before  the  Senate  Budget  and  Taxation  Committee  of  the 
Maryland  Senate  on  this  very  issue.  We  have  found  confusion  in  various  states  and 
local  jurisdictions  as  to  the  exact  meaning  of  the  provision  in  the  1996  Act  preempt- 
ing local  taxation  with  respect  to  direct-to-home  service  and  whether  Congress,  by 
not  preempting  wireless  cable  from  these  taxes,  was  implicitly  encouraging  localities 
to  tax  the  provision  of  these  services.  I  am  heartened  by  the  fact  that  by  holding 
this  hearing,  the  Committee  is  sending  a  strong  signal  that  it  did  not  intend  this 
omission  to  open  the  door  for  localities  to  tax  other  wireless  providers  of  video  serv- 
ices that  are  comparable  of  those  delivered  by  direct-to-home  satellite  providers. 

First,  as  a  prelude  to  explaining  why  regulatory  parity  among  wireless  providers 
of  video  services  is  so  important  for  an  emerging  industry  and  the  public  it  seeks 
to  serve,  let  me  describe  wireless  cable.  Basically,  wireless  cable  operators  deliver 
subscription  television  services  comparable  to  traditional  cable  television  services 
and  satellite  delivered  direct-to-home  services  to  consumers.  Typically,  a  wireless 
cable  system  works  as  follows:  the  signal  is  sent  by  satellite  to  a  local  transmission 
tower  where  a  microwave  antenna  re-transmits  the  signal  to  individual,  often 
"smoke  alarm"-sized,  rooftop  antennas  on  customers'  houses.  The  signal  is  then  sent 
along  traditional  cable  wire  from  the  customer's  antenna  to  a  descrambling  device 
on  the  customer's  television  set.  Both  wireless  cable  and  direct-to-home  satellite 
services  do  not  cross  the  public  rights-of-way  in  order  to  deliver  their  programming 
to  consumers.  Thus,  the  key  difference  between  both  of  these  services  and  tradi- 
tional cable  is  that  both  wireless  television  signals  are  delivered  over-the-air  to  an- 
tennas on  a  customer's  roof  top  rather  than  over  land  based  cable  wires.  From  the 
consumers'  point-of-view,  when  you  turn  on  your  television  set,  wireless  cable,  di- 
rect-to-home and  traditional  wire-based  cable  all  deliver  look-alike  programming 
services  into  the  home. 

Today,  wireless  cable  operators  provide  service  in  200  communities  throughout 
the  United  States,  and  serve  close  to  one  million  subscribers.  Worldwide,  there  are 
approximately  4.5  million  subscribers  in  over  a  dozen  countries.  Even  though  wire- 
less cable  is  small  compared  to  traditional  cable's  65  million  subscribers,  it  now  has 
the  ability  to  move  forward  rapidly. 

In  my  testimony  today,  I  hope  to  provide  you  with  a  brief  overview  of  the  histoiy 
and  future  of  the  industry.  Although  wireless  cable  was  once  stified  by  technological, 
business,  and  regulatory  barriers,  it  has  recently  begun  to  bloom  thanks  to  techno- 
logical advances,  capital  influx,  and  a  friendlier  regulatory  environment  that,  until 
this  point,  has  avoiaed  imposing  unnecessary  regulatory  or  tax  burdens  that  impede 
the  ability  of  competitors  to  deliver  low-cost  television  programming  services  to  con- 
sumers. It  will  be  helpful  for  the  Subcommittee  to  understand  the  changes  that  have 
affected  the  industry  in  the  past  as  well  as  the  changes  that  are  currently  afoot  in 
the  industry. 
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Over  the  past  decade  the  wireless  cable  television  industry  has  slowly,  but  stead- 
ily, emerged  as  a  player  in  the  subscription  television  market  and  is  increasingly 
onering'  consumers  a  much  needed  alternative  to  traditional,  wire-based  cable  serv- 
ice. Today,  in  addition  to  providing  much-needed  competition  within  the  industry, 
the  wireless  cable  industry  gives  customers  a  superior  product  that  is  usually  20 
to  30  percent  less  costly  than  the  comparable  cable  service  in  the  same  community. 
Wireless  cable  is  also  less  susceptible  to  outages  and  less  expensive  to  maintain  and 
operate.  Wireless  cable,  in  contrast  to  other  over-the-air  subscription  services  like 
DBS,  provides  consumers  with  local  programming  that  is  essential  for  citizen  in- 
volvement in  local  communities.  Moreover,  on  July  11,  1996,  wireless  cable  received 
clearance  from  the  FCC  to  deploy  digital  technology  that  will  increase  a  system's 
capacity  to  over  100  channels.  All  of  this  adds  up  to  a  local  wireless  cable  television 
service  that  is  a  viable,  less  expensive  choice  for  consumers. 

The  advantages  of  wireless  cable  stem  from  the  technology  that  it  employs.  In- 
stead of  using  miles  of  expensive  and  vulnerable  wire  to  deliver  its  signals  to  cus- 
tomer's homes,  wireless  cable  relies  on  the  public  airwaves  to  transmit  its  signal. 
This  difference  in  technology  also  accounts  for  the  difTerent  regulatory  framework 
applicable  to  traditional  cable  and  wireless  services  like  DBS  and  wireless  cable. 

There  are  three  key  similarities  between  wireless  cable  and  satellite  delivered  di- 
rect-to-home services  that  demand  similar  treatment  by  regulators.  First,  all  wire- 
less services  providers  must  apply  to  the  FCC  for  permits  and  licenses  for  use  of 
federally-regulated  spectrum.  Because  regulation  of  the  airwaves  lies  in  the  FCC's 
jurisdiction,  the  FCCf  is  the  primary,  and  in  some  instances  the  exclusive,  regulator 
of  wireless  cable  and  DBS. 

Second,  both  wireless  cable  and  DBS  must  pay  for  the  use  of  their  spectrum  from 
the  federal  government  through  auctions  and  user  fees.  For  wireless  cable,  the  13 
commercial  channels  (known  as  MDS  channels)  that  wireless  cable  operators  may 
hold  outright  are  now  obtained  through  federal  auctions  and  are  new  licenses  to 

f)rovide  DBS  services.  And  with  regard  to  the  remaining  channels  available  to  wire- 
ess  cable  operators,  the  20  so-called  Instructional  Television  Fixed  Service  (ITFS) 
channels,  wireless  cable  operators  must  lease  these  channels  from  qualified  edu- 
cation licensees  so  that  it  can  aggregate  its  13  MDS  channels  and  20  ITFS  channels 
to  offer  a  total  of  33  channels  in  any  given  market.  In  order  to  lease  these  channels, 
however,  wireless  cable  operators  pay  royalties  to  the  local  educational  institution 
that  amount,  on  average,  to  five  to  eight  percent  of  gross  revenues.  Thus,  wireless 
cable  already  is  paying  local  institutions  to  use  these  airwaves. 

Third,  both  wireless  cable  and  DBS  do  not  use  the  public  rights-of-way  to  deliver 
their  services.  Indeed,  it  is  for  the  use  of  the  public  rights-of-way  that  conventional 
cable  companies  must  apply  to  local  governments  for  a  franchise  so  that  they  may 
use  these  rights-of-way  to  lay  their  cables.  In  return  for  using  local  rights-of-way, 
cable  companies  pay  a  franchise  fee  to  the  local  government  that  usually  is  five  per- 
cent of  gross  revenues.  In  light  of  these  pajnments,  it  is  clear  that  imposing  franchise 
fees  on  wireless  cable  for  use  of  public  rights-of-way  that  it  does  not  use,  would  be 
just  as  duplicative,  unnecessary  and  unfair  as  it  would  be  to  charge  cable  companies 
for  the  use  of  airwaves  that  they  do  not  use  to  transmit  programming  signals.  More- 
over, Congress  in  the  1996  Act  clarified  the  definition  of  a  cable  system  to  ensure 
that  wireless  cable  was  not  included  and,  therefore,  not  subject  to  franchise-like  re- 
quirements and  fees. 

Numerous  states  already  have  recognized  the  similarities  between  DBS  and  wire- 
less cable  and,  in  their  own  telecommunications  legislation  have  treated  both  wire- 
less cable  and  DBS  similarly.  For  example,  both  Virginia  and  Pennsylvania  exempt- 
ed DBS  and  wireless  cable  from  local  video  services  taxes  when  these  states  consid- 
ered comparable  new  video  service  and  entertainment  taxes.  A  similar  change  was 
made  to  a  bill  proposed,  but  not  enacted,  in  Maryland  two  years  ago. 

Not  only  have  states  recognized  these  similarities,  but  Congress  has  acknowl- 
edged the  similarities  between  wireless  cable  and  DBS  in  the  Telecommunications 
Act  of  1996.  The  1996  Act  expressly  recognized  that  the  best  way  to  encourage  the 
full  development  of  advanced  telecommunications  and  information  services  for  the 
benefit  of  the  American  public  is  through  competition  and  deregulation.  In  particu- 
lar, the  1996  Act  preempted  local  zoning  ordinances  that  impair  a  viewer's  ability 
to  receive  video  programming  services  through  broadcast,  DBS  or  wireless  cable  an- 
tennas— thus,  treating  DBS  and  wireless  caole  similarly.  Indeed,  one  of  the  major 
goals  of  the  1996  Act  was  to  provide  regulatory  parity  among  like  industries  and 
providers  of  the  same  types  of  services. 

The  main  difference,  however,  between  wireless  cable  and  DBS  is  one  with  impor- 
tant ramifications.  The  1996  Act's  local  tax  preemption  for  DBS  grew  out  of  the  DBS 
industry's  refusal  to  acknowledge  any  local  government  jurisdiction  over  the  provi- 
sion of  DBS  services.  By  contrast,  wireless  cable  is  a  local  business  and  pays  local 
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property,  sales,  income  and  other  business  taxes  but,  like  DBS,  it  does  not  make 
use  of  the  public  rights-of-way.  In  light  of  this,  it  also  should  not  be  subject  to  local 
taxation  or  charges  comparable  to  cable  franchise  fees  for  its  use  of  federally  regu- 
lated airwaves.  These  charges  and  taxes  would  be  duplicative  and  discriminatory  in 
light  of  the  lease  payments  wireless  cable  operators  already  make  to  local  institu- 
tions to  use  their  ITFS  channels  and  if  wireless  cable  operators  were  the  only  video 
providers  required  to  pay  them. 

Indeed,  this  is  exactly  what  has  happened  in  several  localities  across  the  country. 
For  example  in  Chicago,  Illinois  and  in  Richmond,  California,  each  city  has  enacted 
a  video  services  tax  of  seven  or  eight  percent  of  gross  revenues.  In  both  cases,  how- 
ever, wired  cable  is  permitted  to  deduct  the  franchise  tax  that  it  already  pays  to 
the  local  government  for  the  use  of  the  public  rights-of-way.  As  a  result,  cable  com- 
panies only  pay  two  or  three  percent.  And,  because  of  the  1996  Act,  DBS  is  exempt- 
ed from  the  collection  and  remittance  of  these  taxes.  Wireless  cable  operators  and 
consumers,  however,  are  left  having  to  pay  the  entire  tax.  On  top  of  their  federal 
auction  fees  and  ITFS  lease  payments,  not  only  are  these  taxes  discriminatory,  but 
they  increase  the  cost  to  consumers  for  video  services.  Moreover,  it  is  just  plain 
wrong  to  impose  franchise  fees  on  wireless  cable  for  the  use  of  public  rignts-oi-way 
that  it  does  not  use,  as  it  would  be  to  charge  cable  companies  for  the  use  of  airwaves 
that  they  do  not  use  to  transmit  programming  signals. 

Without  relief  from  these  taxes,  much  of  the  competition  that  Congress  envisioned 
wireless  cable  to  bring  to  traditional  cable  will  be  lost  because  of  the  discriminatory 
and  duplicative  treatment  that  wireless  cable  will  receive  from  local  governments. 
Moreover,  without  the  requested  relief.  Congress'  pursuit  of  a  policy  of  competitive 
national  telecommunications  to  ensure  that  all  competitors  in  the  cable  industry  can 
grow  and  prosper  will  be  frustrated.  This  is  the  exact  opposite  result  that  Congress 
envisioned  in  the  1996  Act  as  these  local  taxes  are  being  used  to  insulate  the  cable 
industiy  from  the  effective  competition  in  the  video  delivery  market. 

It  is  important  to  realize  that  although  the  wireless  cable  industry,  with  over  200 
operating  systems  that  serve  close  to  1  million  customers  nationwide,  has  undergone 
expansion,  it  is  only  beginning  to  meet  its  potential  as  a  rival  to  traditional  cable 
television.  We  are  still  undergoing  rapid  technological  advances  and  our  market 
share  keeps  expanding.  Our  success  is  due  largely  to  the  fact  that  we  have  given 
the  American  consumer  a  more  reliable,  but  less  expensive  alternative  to  cable  tele- 
vision. ThaL  was  the  goal  of  Congress  and  the  FCC  and  that  is  what  we  have  begun 
to  deliver.  In  addition,  we  have  started  to  provide  additional  telecommunications 
services,  such  as  high-speed  access  to  the  Internee,  which  will  also  be  helpful  to  con- 
sumers. Localities  should  be  permitted  to  stop  our  progress  by  implementing  oner- 
ous taxation  that  only  slows  the  growth  of  true  competition. 

I  hope  that  this  summary  has  given  you  an  insight  into  the  importance  of  wireless 
cable  television  as  a  competitive  alternative  to  the  traditional  cable  companies  and 
the  need  for  extending  the  preemption  already  afforded  DBS  from  local  taxation  to 
wireless  cable.  The  wireless  cable  industry  now  stands  poised  to  gain  a  large  share 
of  the  market  by  taking  advantage  of  digital  technology  and  friendly  regulations — 
it  should  not  be  frustrated  by  local  efforts  to  insulate  wired  cable  from  effective  com- 
petition. A  strong  wireless  cable  industry  is  good  for  America  and  the  American 
consumer.  Thank  you  for  allowing  me  to  share  my  enthusiasm  about  the  wireless 
cable  industry  ana  showing  you  why  we  in  the  industry  are  so  excited  about  this 
technology. 


23 


-Cable- 


WCA  on  the  fast  track 

\e\\  president  ro  push  for  rip  u-  menibers  an  J  industry  2ro\\th 
By  Michael  Kat2 


A~  iniN  ajet  .  A  ircic-^  Cable 
AiMiwiaiion  conterence  ^eis 
under  \fca^  in  Denver,  tne  orsoni- 
zjlion  s  ne\fc  oresiilent.  Richard  Als[on. 
>nll  jnsiker  the  question  V^ln  is  a  guy 
■•»ho  nas  ipeni  tiis  enure  career  in  the 
lelepnone  indusir\  heading  ihe  WCA* 
This  indusirv  is  verv  excuine.  and 
ihis  IS  related  to  ^hat  I  did  in  my 
career  explains  Alston.  *ho.  at  4"^ — 
and  alter  nine  months  ot  retirement — 
put  aside  a  dream  to  sail  around  the 
*orld  to  lOin  the  WCA  in  -\pni  There 
IS  a  ^oni-eraencc  ot  technologies  that 
has  been  going  on  tor  \eaj"S.  and  that 
makes  this  a  natural  extension  or  ^^ork- 
ing  at  Bell  Atlantic 

Given  the  monev  and  attention  thai 
leicos  are  dedicating  to  uireiess  cable. 
;t  may  be  appropriate  mat  the  new 
WCA  president  worked  lor  Bell 
Allaniic  tor  2-X  \ears  But  AKton  insists 
that  wireless  cable  can  itand  on  its 
own.  with  or  without  telcos 

I  Jon  I  think  we  re  dwelling  that 
-nucn  on  what  the  telcos  do  Alston 
-ai»  Thev  have  deep  pocket^  and 
iney  I  .an  neip.  but  our  maicr  tocus  is 
:i'  -peA.  not  lusi  to  the  teicos  but  to 
e^ervone  —  the  consumers  the 
emploses  the  regulators  me  legisla- 
tors and  the  I'lnancial  communitv 

Barelv   iw.i  monlh^  .m  the  |ob. 
AKton  has  planned  a  bu^^  and  ambi-  1 
nous  agenda  lor  tne  upcoming  vear.  i 
and  expanding  the  association  is  high  I 
on  me  ll^t     We  have  a  real  opponunitv 
:o  grow  tne  membership  ot  the  WCA.' 
Al^ton  -ay-     It  give  us  greater  credi- 
biiitv   and  there  are  manv  companies  in  ' 
ine  lnJu^tr^  that  are  small  sian-ups  thai 
are  not  members  ot  the  association,  and 
we  intend  to  recruit  them 

The  wirele-N  vabie  industrx  is  grow- 
ing rapidiv  JomesticalK  and  intema- 
iionajlv  According  to  WCA -Dokesman 
Andrew  Kneg,  there  are  vKiiilkx)  sut>- 
-cripers  and  HA)  -v stems  m  the  L  S  . 
compared  with  '50.LIOU  subscnbers  and 
|uii  -v-tems  last  sear  The  growth 
worldwide  IS  more  Mgniricani  Knee 
-av-  the  worldwide  number  ol  -.ub- 
-^ribers  has  increased  to  -I  5  million 


Irom  .'  "^  million  a  sear  ago  I  ihinX 
there  will  be  a  boom  in  wireless.  >ass 
Alston  As  soon  as  the  conversion  to 
digital  IS  made.  I  think  vou  will  ,ee 
mucn  more  rapid  growth 

To  accommodate  the  push  tor  new 
members  and  industrv  growth,  the 
^CA.  lor  the  t'lrst  tune,  will  hold  a  sec- 
ond maior  wireless  convention  next 
Febrxiars  in  New  Orleans  The  waiter 
^how  Atstonsavs  will  run  concurrent- 
l\  wiih  the  WC.A  -  technology  ssmpo- 
sium  As  soon  as  the  Denver  convention 
1-  over  Alston  sav^  ne  and  the  WCA 
will  be  explonng  inienselv  '  the  possi- 
bilirv  01  another  WCA  show  to  be  neld 
next  sear  in  Europe  or  the  Middle  Easi. 
We  re  going  to  be  more  aggressive 
this  vear  in  our  meetings  and  comer- 
ences  program  Alston  savs  It  s 
imponant  because  everv  time  we  have 
a  maior  show  or  mectine  or  confer- 
ence we  create  a  real  growth  opponu- 
niiv  tor  the  indusip. 

Alston  also  will  concentrate  on  lob- 
bving  the  FCC  and  Congress  to  make 
sure  there  are  no  regulatorv  or  legisla- 
tive barriers  in  the  way  Mv  major 
goal  lor  the  Wireless  Cable  Associa- 
tion IS  to  make  sure  the  wireless  cable 
industrv  has  ever\  opponunity  to  grow 
to  Its  tull  potential,    he  savs 

One  01  Alston  s  imponant  locuses  is 
to  encourage  the  FCC  to  quickly  isvue 
tne  digital  declaraiorv  rulings  that  will 
lav  tne  ground  ruies  tor  wireless  cable 
operators  to  conven  their  svstems  to 


digital  This  IS  vers  important. '  he 
savs  In  the  absence  ot  tne  digital 
declaraton  rulings,  manv  or  the  wire- 
less operators  have  -topped  investing 
because  tnev  don  t  want  lo  invest  in 
analog  tecnnologv  wnen  ihev  Know 
thev  are  convening  to  digital 

On  the  legislative  side.  Alston  wants 
to  make  sure  that  wireless  cable 
doesn  t  rail  between  the  cracks,  since  it 
was  not  mentioned  in  the  I  ^^^b 
Telecommunications  A^i  His  main 
concern  is  to  convince  Congress  that 
wireless  cable  operators  are  exempt 
Irom  paving  trarchise  taxes  to  munici- 
palities, like  DBS  operators  do. 
because  public  rights-oi-wav  are  not 
being  used 

Some  01  the  municipalities  now  see 
an  opponunitv  to  lew  iranchise  ta.xes 
against  wireless  operators  '  says 
Alston  We  need  to  make  sure  that  our 
operators  don  t  have  to  pav  these  fran- 
chise taxes  that  would  financially  bur- 
den them  in  a  wav  their  chiet  competi- 
tors are  not  i  burdened  I 

Also  on  his  agenda  is  to  use  the  wire- 
less cable  inirastructure.  as  it  becomes 
more  ubiquitous,  to  do  some  interest- 
ing things  with  distance  learning 
Alston  wants  to  return  to  the  roots  of 
wireless  wnich  are  in  education  "That 
IS  the  seed  that  grew  wireless  he  savs. 
reiemng  to  the  tact  that  wireless  was 
tirst  used  to  link  campuses  W'e  can 
use  wireie-s  to  take  the  cia-sroom  to 
people  s  homes  ■ 


tromOcawttnq  I.  CaM* 
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federal  communications  commission 
Washington 


July  8,  1996 


Mr.  Richard  Mswa 

President 

Wireless  Cable  Association 

1140  Cormecncul  Avenue,  XW. 

Suiie  810 

WasoiEgton,  D.C.    20036 


Dear  Mr.  .Alston: 


Ch'er  the  past  two  years.  I  have  had  the  pleasure  to  address  the  annual  Wireless  Cable 
Convention  and  to  meet  and  visit  with  many  of  the  prominent  wireless  cable  operators  and 
equipment  manufacmrcrs  who  parcjcipate  in  this  outstanding  event  each  year.   And  each  year 
I  have  been  able  to  report  on  recent  Comtnission  actions  thai  have  helped  wireless  cable 
become  viable  compeutors  in  markets  throughout  the  United  States  -  from  the  streamlining 
of  Commission  processing  rtgularions  and  expanding  the  protected  service  area  to  -jnproving 
the  channel  loading  for  ITFS  licenses  and  adopting  a  wireless  cable  auction  plaiL 

FoUcwing  in  this  tradition,  it  is  with  grsai  delight  that  I  can  announce  to  you,  in  time 
for  this  year's  convcnuon,  the  Commission's  adoption  today  of  the  Digital  Declaratory 
Ruling.    Frcm  this  day  forward,  the  Commission  will  routinely  grant  wireless  cable  and 
TTFS  applications  proposing  to  transmit  digitally  on  a  noa-inicifering  basis.    Through  the 
made  of  digital  teciinology,  wireless  cable  operators  now  will  be  able  to  increase  the 
carn'ing  capacity  of  their  wireless  cable  spectrum  to  well  over  100  chaimels  -  a  veritable 
^Id'  nunc  for  video  programming  distributors. 

This  ruling  makes  wireless  cable  the  first  terrestrial  video  programming  service  to  be 
autboriz£d  to  go  digital.    It  will,  I  believe,  further  accelerate  tie  ascent  of  wiriless  cable  as  a 
roDust  altemaove  to  wirrd  cable  services  in  the  United  Stales. 

Coupled  with  the  conclusion  of  the  recent  wireless  cable  auctions,  this  acQon  has 
removed  any  remaining  regulatory  impediments  to  the  substantial  growth  that  has  been 
forecast  for  the  wireless  cable  indusny.   Wtrdess  cable  operators  will  be  able  to  move 
fon>.ard  wrth  certainty  as  they  continue  to  build-out  their  systems  and  provide  consvimers 
wiih  a  real  choice  for  video  programming  services. 

Only  through  increased  competition  wiJI  consumers  be  able  to  benefit  firotn  today's 
action  and  experience  the  benefits  of  digital  television.   Today's  action  also  provides  the 
ipriiigry  with  eaormous  pouibibties  to  advaoce  the  education  of  our  Nation' s  children 
throu^  the  industry's  unique  reladonship  with  educators  and  ITFS  licensees. 
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Page  2 
Richard  Alston 


I  yi'dzs-t  iai  ±i5  acnon  also  is  ccnsistcat  uith  ±i5  Cc::izi:ssicns  poiicv  cf  sahanr^ig 
:-.oice  and  faimess  for  consi:m;rs  and  maustry  aiijcc.   I  ccrnnuc  lo  applaud  your  tffcr.s  -_-. 
:;r:r<Tng  choice  to  consumers.   loaecd.  I  am  personally  puiiins  rcr  you  ud  ha%e  auci: 
zonaEued  success  m  the  co7n.n;mczaons  rrv'oluuon. 


Sincerely  yours 


Reed  D.  Hundl 

Chairman 
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The  FCC  estatjlisfied  wireless  caDie  m  1983  and  created  a  lonery  system  tor  ao- 
taining  licenses.  The  first  wireiess  caoie  system  went  on  tne  air  m  1984  Cjr- 
rently,  uD  to  33  channels  are  availaoie  oer  market  for  use  m  wireiess  caoie  sys- 
tems m  tne  United  States. 

After  tne  industry  s  creation,  wireiess  ooerators  exoenenceo  orcoiems  ootaimng 

□rogramming  The  caoie 

o     ■  . ,      television  inaustry  restricted  wireiess  came  s 

access  to  tne  maionty  of  ocouiar  orograrr-- 
/  ming  oecause  iney  wanted  to  discourage  tne 
j^      development  of  comoetition. 

In  January  '99V  Senator  Jonn 
Danfortn  introauced  S.  '2  tne  Cabie  Com- 
petition and  Consumer  P'oteaion  Act  provid- 
ing for  fair  access  to  orogrammmg  for  caDie 
competitors  Congress  passed  the  caole  dill 
in  Septemoer  1992  and  orovided  wireless 
catjie  ooerators  a  fair  opporrumty  to  compete 
in  tne  suoscnption  television  market. 

The  industry  s  growth  has  Deen  pne- 
nomenai  since  the  passage  of  the  1 992  Cable 
Act.  With  only  200. COO  sjpscnoe's  at  T.e 
time,  over  250%  growth  m  wireless  caole  nas 
occured  resulting  m  approximately  T50.000 
suoscnoers  at  the  eno  of  1994,  With  the  in- 
fusion Of  over  SI  billion  m  capital  ounng  tne 
■"'  course  of  the  last  year,  the  industry  agaii' 

should  oouoie  Its  growth  m  tne  next  ysar. 
Wireless  systems  now  sen/e  approximately  4.1  million  suoscnpers  m  59  nations,  including  170  sys- 
tems m  the  Uniteo  States.  The  tvlexico  City 
system  nas  over  450.000  suoscnoers  and 
demonstrates  that  wireiess  capie  is  the 
tecnnciogy  Of  cnoice  for  suoscnption  -^c.^^-.-^  7;-^ 

television  around  the  wond. "™_._„_ 

With  the  development  of  digi-  ■    ""*  .--.'S^j; 

tal  compression,  wireless  cable  "SXtiL^  TlTJi^ 

will  oe  aoie  to  offer  hundreds  of  ""^*~'.'.!I' 

Channels  to  its  customers.  This  will  "':::^.. 

allow  wireiess  caDie  to  stay  m  the       '"""'^ ^_^ 

forefront  of  communications  technoi-  .  .«... 

ogy  and  secure  its  unique  position  as         '^" 

the  fastest-growing  provider  of  suoscnp-         ^  ^         ^    .'C 

tion  television  wondwide.  "  ■-= 


y/'^ 


The  WliTteu  CabI*  World 


JUNE    1995 
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Muftidiannel  Wireless  Cable 
Subscriber  Receiving  Unit 


Downconverter 

(MMDS  only) 


Wireless  Cable 
Microwave  Signals 


Remote  Keypad 
(Optional) 
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charnierwireiess  Cable  Sateflite 
Receive  and  Transmission  Fadlity 


Transmitter  Site: 


Atop  Tall  Building 
Or  Mountain 


Satelitte  Earth 
Station  Receiver 


Transmitters 


30 


Issue 

Signal  Reliability 


Channel  Capacity 


Jk^^^^^^j^A^^^^ 


»~^>"^Ai  I  C^J  ^•f'1  i 


Availability 

Consumer  Price 
Operational  Costs 

Capital  Requirements 


Wireless  Cable 

Excellent.  Wireiess  uses  a  small  num- 
Der  01  aaive  electronic  aevices.  sucr 
as  signal  arPDiifiers  All  active  aevices 
in  wireless  systems  are  m  tne 
suDScnoer  s  nome  Tney  are  tneretore 
not  vuineraDie  to  outages  causea  oy 
severe  weatner 

33  cnanneis  For  tne  ngnts  to  lease  20 
ot  tnose  cnanneis,  wireiess  must  air 
400  nours  a  ween  ot  eaucationai  oro- 
gramming  ana  Day  royalties  to  tne  eau- 
cationai institutions  wnicn  noia  tne  li- 
censes Witn  tne  aeveiooment  ot  aigi- 
tai  comoression  tecnnoiogy,  wireless 
will  otter  uD  to  300  cnanneis 

Covers  entire  market  regaraiess  ot 
aensity.  proviaea  ime-ot-site  reauire- 
ments  are  met 

Comoetitive  or  priced  beiow  cost  ot  tra- 
aitionai  wired  caoie 

Much  lower  Wireiess  cable  nas  fewer 
service  oroDiems  no  wired  cable  to 
maintain,  ana  no  francnise  tees.  Leas- 
ing tees  from  tne  educational  institu- 
tions tyoicaiiy  eauais  5^o  ot  revenues 

Less  caoital  intensive  Oniy  transmit- 
ter ana  neaa-ena  equioment  costs  are 
uD-tront  Caoitai  investment  per  sud- 
scrioer  is  S300-$400  ana  a  return  on 
investment  is  3-5  years 


Wired  Cable 

P'ODiemaiic  vVirea  caoie  nas  .r^rere— 
Dicture  auanry  orooiems  oecause  ot  rre 
large  numoer  C  active  eiearcnic  ae- 
vices oerween  me  neaa-ena  arc  're 
sucscnoer  ana  oecause  ot  outages 
causec  Oy  weatner  ccnoitions 

"20  cr:anneis  Average  syste-  ore- 
viaes  36  cnanneis  iMarnet  researc" 
snows  tnat  consumers  use  an  average 
of  "  cnanneis 


Does  not  ouiia  m  low-aensiry  areas  cue 
;o  nign  cost  of  laying  cable 

Always  ciimDing.  In  Aon!  1993.  FCCoro- 
posea  roiling  oacK  exortjitant  cacie  rates 

Verv  nign  Constant  ana  expensive  fa- 
cilities maintenance  is  couDiea  witn 
MSO  francnise  tees  to  municipalities 
ana  obligations  to  provioe  free  ouonc 
access  cnanneis 

More  intensive  All  costs  are  ircjrrea 
up-'ron;.  oecause  ot  installation  anc 
eauioment  costs  Capital  investment 
per  supscriper  IS  St200-S1500  ana  a 
return  on  investment  is  "-15  years 


Multichannel  Wireless  Cable  Distribution  System 


Transmittar  & 
Tow«r 


Microwave  Signals       ^ 


Raoaive  Aniarata  k 
DownconvarMr 


Apartment  Complex  Private  Home      Private  Home 
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TelecommunicationsActof  1996:  Dra 


House  and  Stnaie  Conferees 
on  the  Tetecommunicaaons  Aci 
of  1996  have  released  a  281- 
page  draft  of  their  Confer- 
ence Report.  Themajorsec- 
nons  of  the  bill  affecting 
the  wireless  cable  in- 
dusiry  are  excerpted 
below,  with  a  com- 
mentary by    WCA 
Counsel  Sichotas 
AlLard  and  Michael 
Wroblewski        of 
Latham  &   Watktns. 
Sections  that  would  con- 
stitute a  victory  for  the  in- 
dustry and  consumers  upon  enact- 
ment are  denoted  by  a  checkmark.  Those  thai 
would  frustrate  open  compenaon  if  enacted  are  marked  by 
a  cross,  and  should  be  opposed 


Oerinitions  of  "Telecommunicaiions."  ■"Telecommuni- 
caiioiu  earner. "  and  "Telecommunications  Service."  Sec- 
rions  MriiJSi  i-tvi  iS 1 1  Tne  aermuions  or  telecommunications 
and  telecommunicaiions  )erMces  e\ciuae  ^^ireless  cable  ser- 
\  ices-  As  a  result.  *  ireless  came  operators  ore  not  telecommuni- 
cations comers  and.  thus  are  not  be  suc!iect  to  common  earner 
regulation 

/     Telecommunications    The  term   telecommunications 

VI       means  me  transmission    between  or  among  ooints 

■"^       soecitieobv  tne  user  otintormaiionol tne  users  cnoos- 

ir\q.  witnoui  cnange  m  tne  ^onn  or  content  ot  tne  inlonmaiion  as 

sent  ana  receivea 


Cable-Wireless  Cable  Cross-Ownership  Overbuild  E.x- 
cepiion.  Siciion  202iii  Proviaes  on  e'lception  to  the  siaiuton/ 
prov  ision  which  prohibits  o^nershipoi  the  wireless  cable  svsiem 
b\  a  cable  ooeraior  operaiins  in  the  same  area  when  there  are  two 
or  more  unatfiliaied  wireline  providers  ot  video  programming 
services 

X     (I)  ELIMINATION  OF  STATUTORY  RESTRICTION 
1^       SECTION  613131  (47U.S.C.  533la))isamenoeo 

i6l  Dv  aaoing  at  the  ena  tne  toiiowmg  new  paragraon 
"(3)  snail  not  apply  the  reauirements  ot  tms  subsection  to  any 
cable  operator  tnat  is  suoiect  lo  ertecuve  competition  as  aeter- 
minea  unoer  Section  623-i 


Antenna  Zoning  Preemption.  Sec:tnn  2': 
cai  zoning  regulations  ot  Aireiess  caoie  anienno; 

/     SEC  2C-    RESTRICTIONS  ON  OVE=-* 

W\     :e=tion  devices 

vVitnrr  1 80  oavs  after  tne  cate  ot  enact"-ei 
me  Commission  snail  aursuant  to  section  3C3  C  •" 
canons  Act  cl  193-4  cromuigate  r^ouiations  :c  Z'z 
tions  tnat  imoair  a  viewers  aomrv  to  'eceive  vioeo  o 
services  trrougn  aevices  oesigneo  'cr  ove'-'ne-3^r 
television  oroaocasi  signais  muiticnannei  mumooin 
sen/ice.  or  airect  oroaocast  satellite  services 


rogra' 
■ecec 

tClStr-: 


Cable Svstem  Definition. ifcrion.-O/  .Amenasthe  j 
lion  ot  a  cable  svstem  ioe\ciuae  wireless  cable  s>  stems  .r 
not  use  anv  puoac  ngnts-oi-wav 

X     SEC  301    CABLE  ACT  REFORM 

f^       (A)  DEFINITIONS 

,21  CHANGE  IN  DEFINITION  OF  CABLE  S'^S" 
Section  602^71  U7  U  S  C  522  (71)  is  amenoeo  ov  sinKiPc 
taciiitv  that  serves  oniy  subscnoers  m  i  or  more  muiiioit 
aweiitngs  unoer  common  ownersnio  control  or  manacer* 
unless  sucn  taciiitv  or  facilities  uses  anv  ouoiic  -ignt-of -wav 
msening  "(B)  a  taciiiry  mat  serves  suoscnoers  witncui  usr: 
public  ngnt-ot-wav 


Lniform  Rate  Structure,  i^r.-io"  .-'il/.u  r."     Eumn 

ihe  uniiorm  raie  schedule  reauiremeni  when  j  cable  ooer 
taces  etfective  competiiion  Provioes  that  cabie  oiwraiorv 
otter  DuiL  discounts  to  muiiipie  dwelling  units  e^  en  wnen  :■ 
IS  not  eitective  competition  m  ihe  market,  proviaeo  thji 
cable  operator  ooes  not  charge  Dreoalor^  pnces  to  muii 
dwelling  units 

rVk  l2)  SUNSET  OF  UNIFORM  RATE  STRUCTURE 
Cj  MARKETS  WITH  EFFECTIVE  COMPETITION  ; 
tion  62310)  147  US  C  5431011  isamenaeobv  aOQir 
tne  end  thereof  tne  following  This  subsection  ooes  not  aoD 
Mia  cable  operator  with  respect  to  tne  provision  of  cabie  sen. 
over  Its  cable  svstem  m  anv  geographic  area  in  wnicn  tne  vk 
programming  services  ottered  by  tne  ooeraior  in  that  area 
suDiect  to  ellective  competition,  or  12)  any  viaeo  orogramm 
ottered  on  a  per  cnannei  or  per  program  oasis  BuiK  oiscou 
to  muitiDie  oweiiing  units  snail  not  be  suDiea  to  this  subsec. 
except  that  a  cable  operator  ol  a  cabie  system  thai  is  not  subr 
to  effeaive  competition  may  not  charge  predatory  prices  tc 
multioie  oweiiing  unit  Upon  a  pnma  facie  snowing  by  a  cc 
piamant  that  there  are  reasonable  grounds  to  beneve  that  • 
discounted  pnce  is  predatory  the  cable  system  snail  nave  ■■ 
buroen  ot  snowing  that  its  discounted  price  is  not  predatory 


-L.,^"."!'KlrJ.il.!.l.]L?^ 
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Language 


Exirnsion  of  Proeram  Access  Requirements  to 

lco-0»ned  Proeramming.  Section  JOI'ii  Exienas 

jie  exisuna  proeram  access  orovisions  aDOlicaOle  lo 

jane  ooen(ors  lo  common  camen  or  Uieir  affiliates  tnai 

Droviae  vioeo  Droerammjng  aircctiv  to  suDscnoers 

X  -(ji  COMMON  CARRIERS  AnyDrovisiomnat 
iwt  aoones  !o  a  caoie  ooerator  unoer  tnis  section 
■^^  snail  aoDiv  to  a  common  carne'  cr  ts  aMiiiaie 
mat  orovioes  vioeo  orcgrammmg  ov  any  means  oirectiy 
:o  suDScnoers  Any  sucn  orovision  mat  aooiies  to  a 
satellite  caoie  orogrammmg  venaor  in  wnicn  a  caoie 
ooerator  nas  an  annoute  interest  sftaii  aooiv  to  any 
satellite  caoie  orogrammmg  venaor  m  wriicn  sucn  com- 
mon earner  nas  an  attnoutaoie  interest  For  tne  our- 
Doses  ot  mis  suoseciion  two  or  tewer  common  otticers 
or  directors  snaii  not  Dv  itseit  esiaoiisn  an  aiWDutaoie 
interest  Dv  a  common  earner  m  a  satellite  caoie  oro- 
gramming  venaor  i  or  its  oarent  comoany)  ' 


Preemption  of  Local  Taxation  with  Respect  to 
Direct-to-Home  Services.  Seciiun  602.  Preempts  lo- 
^jl  taxation  of  DBS  ^en  ices 

■Vk  SEC  602  oPcEMPTIGN  OF  LOCAL  TAXA- 
Ci  TION  WITH  RESPECT  TO  DIRECT-TO- 
HOME  SERVICES 
.  PREEMPTION  A  orovioer  ot  airect-to-nome  satel- 
lite service  snail  oe  exemoi  ;rom  tne  collection  cr . 
-eminance  or  Dotn  ci  any  tax  or  tee  imoosea  ov  any 
ocai  taxing  lunsaiction  on  airect-to-nome  satellite  ser- 
vice 

DiDE^iNI'IONS  For  "le  ourposes  ot  mis  seCTion 
•  DIREC~-TO-HOME  SATEllITE  SERVICE  Tne 
■em  3ireci-io-nome  satellite  service  means  oniy  oro- 
;ramminc  ;ransminea  or  oroaacast  Dv  satellite  airectiv 
:o  me  suoscnoers  oremises  witnout  tne  use  ot  ground 
receiving  or  aistnoution  eouioment  exceot  at  tne  suo- 
scnoers sremises  or  m  tne  uoimK  orocess  to  tne 
satellite 

3i  lOCAl  TAXING  JURISDICTION  The  term  "local 
;aiing  lunsaiciion  means  any  municioality,  city,  county 
townsmo  oarisn  transoonationoistna.  or  assessment 
urisaicticn  cr  any  otner  lOcai  lunsoiaion  m  tne  temto- 
•131  lurisQiction  ot  tne  unitefl  States  witn  tne  auinonty  to 
moose  a  tax  or  tee  out  ooes  not  mciuae  a  State 

5i  TAX  OR  FEE  Tne  terms  lax  ana  tee' mean  any 

cai  saies  tax  lOcai  use  tax.  lOcai  mtangioie  tax.  local 

:ome  tax  ousmess  license  tax.  utility  tax.  onviiege 
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No  New,  Special  Taxes 
On  Wireless  Cable! 
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Predatory  Claim  Filed  On  MOUs 

OpTel,  Inc..  one  of  the  largest  pnvaie  cable  operators  in  the  U.S  .  filed  a 
complaint  with  the  FCC  on  Dec  1 9  charging  Multimedia  Cablevision  with 
engagme  in  predatory  pncine  to  reduce  compeuuon  in  one  ot  its  franchise 
marKcis.  Lisle.  IL.  A 
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Mr.  Gekas.  Thank  you. 

We'll  pause  for  a  moment  and  receive  a  briefing  from  our  faith 
clerk  as  to  what's  happening  on  the  floor. 

[Mr.  Gekas  consults  with  staff.] 

Mr.  Gekas.  All  right,  with  that  in  mind,  we  will  recess  this  hear- 
ing. I  would  invite  you  to  come  back,  so  we  can  pose  the  questions 
that  are  burning  in  our  brain. 

And  we'll  recess — ^you  say  four  votes  altogether — three.  To  be 
safe,  we'd  better  say  about  5  of  11  we'll  reconvene. 

We  stand  in  recess. 

[Recess.] 

Mr.  Gekas.  The  time  of  the  recess  having  expired,  we'll  have  a 
round  of  questions,  the  Chair  will  be  limited  to  5  minutes  for  the 
first  round. 

In  part  of  your  statement,  Mr.  Alston,  which  was  stated  in  a  dif- 
ferent way  by  Mr.  Steinke,  you  were  talking  about  the  rental  phase 
of  the  channels  that  now  are  relegated  to  education  purposes;  is 
that  correct? 

Mr.  Alston.  Yes. 

Mr.  Gekas.  Are  we  talking  about  an  annual  fee  that  is  paid  by 
the  wireless  people;  is  that  it? 

Mr.  Alston.  Right  now  in  the  current  system,  the  way  the  tech- 
nology works  today,  it's  all  analog,  and  the  capacity  that  that's  de- 
ployed out  there  today  supports  33  channels.  Thirteen  of  those 
channels  are  for  commercial  use,  and  our  commercial  operators  ac- 
tually bid  for  those  in  the  auction  process.  The  other  20  are  li- 
censed to  educators.  Now 

Mr.  Gekas.  That's  what  I'm  talking  about.  The  20  that  are  li- 
censed to  educators 


Mr.  Alston.  The  commercial  operators 

Mr.  Gekas  [continuing].  Can  all  20  of  them  be  leased  out? 

Mr.  Alston.  Yes,  but  there's  a  requirement  that  those  20  con- 
tinue to  support  educational  programming  20  hours  a  week  per 
channel.  Twenty  hours  a — yes,  a  week  per  channel. 

Mr.  Gekas.  Oh,  I  see. 

Mr.  Alston.  So 

Mr.  Gekas.  So  it  wouldn't  be  full  use  of  a  channel  if  all  20  were 
rented  out,  as  it  were? 

Mr.  Alston.  That's  right.  So  that's  400 — per  system,  there's  400 
hours  of  educational  programming  provided  over  a  wireless  cable 
system. 

Mr.  Gekas.  And  if  we  did  not  grant  this  relief  which  is  sought 
by  what  you  have  requested  here,  then  that  wouldn't  change.  Your 
situation  wouldn't  change  at  all. 

Mr.  Steinke.  Our  concern,  Mr.  Chairman,  is  that  this  would  add 
an  additional  expense  to  the  wireless  operator,  and  that  this  addi- 
tional expense  may  be  pushing  that  operator  toward  ceasing  oper- 
ation. 

Mr.  Gekas.  Where  would  he  go?  Where  would  that  operator  go? 
I'm  being  a  devil's  advocate  here.  Where  would  that  operator  go  if 
this  relief  were  not  granted  and  the  local  municipalities  would  be 
able  to  tax?  Where  would  they  go? 

Mr.  Steinke.  The 
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Mr.  Gekas.  Oh,  I  see,  is  there  a  channel  in  bankruptcy  that 
they 

[Laughter.] 

Mr.  Steinke.  They  would  cease  operation.  They  would  not  be 
broadcasting  anymore. 

Mr.  Alston.  I  think  the  issue,  the  thing  that  we  want  to  stress 
here  is  that  these  are  small  entrepreneurial  businesses  for  the 
most  part,  that  they  are  growing,  but  they  are  small.  They  struggle 
with  their  cash-flow  situation.  They  already  pay  sales  taxes,  prop- 
erty taxes,  and  other  local  taxes  that  a  normal  business  would  pay, 
a  small  business  that  operates  in  a  locality.  They  pay  for,  through 
the  auction  process,  for  the  right  to  use — to  provide  service,  and 
they  pay  the  ITFS  licensees,  represented  here,  for  the  use  of  those 
educational  channels.  So  they're  paying  a  lot. 

The  additional  tax,  an  additional  tax,  a  franchise  tax  for  the  use 
of  right-of-ways  that  they  don't  use  is  a  burden.  For  example,  in 
Chicago  the  tax  rate  is  7  percent.  That's  an  additional  7  percent 
gross  receipts  tax  right  off  the  top.  Some  of  these  operators,  their 
financial  situation  is  marginal  enough  that  that  literally  makes 
their  business  case  less  attractive,  and  it  could  ultimately  drive 
them  out  of  business. 

And  if  the  commercial  operators  go  under,  then  it's  going  to  be 
difficult  for  the  ITFS  people  to  continue  to  support  the  program- 
ming that  they  want  to  provide,  because  they  need  the  support  of 
the  commercial  operators. 

Mr.  Gekas.  And  in  the  same  vein,  Mr.  Hovnanian  was  talking 
about  the  auction  period  fast  closing  in  upon  us. 

Mr.  Hovnanian.  Yes. 

Mr.  Gekas.  I  take  it  that  the  lament  here  would  be  that,  if  the 
tax  rates  were  maintained,  that  the  bid  that  you  would  make  in 
the  auction  would  thereby  have  to  be  higher,  and,  therefore,  less 
competitive.  Is  that 

Mr.  Hovnanian.  Well,  you  would  actually  bid  a  lot  less  for  the 
sj)ectrum,  which  would  diminish 

Mr.  Gekas.  Oh,  I  see. 

Mr.  Hovnanian  [continuing].  The  proceeds  to  the  U.S.  Treasury, 
if  you  could  bid  at  all. 

Mr.  Gekas.  And  you 

Mr.  Hovnanian.  One  of  the  key  points  here  is  that  we  are  an  en- 
trepreneurial-based industry,  wireless  cable  as  well  as  the  new 
LMDS,  and  we  have  to  attract  capital  to  invest  in  our  equipment, 
and  that  capital  comes  in  a  lot  of  different  flavors,  one  of  which  is 
debt.  And  we  cannot  borrow  additional  monies  to  build  out  our  sys- 
tems if  a  large  portion  of  the  cash  flow  is  going  to  yet  another  tax. 

Mr.  Gekas.  ]VIr.  Shafroth,  to  give  you  a  little  background,  I've 
worked  mightily  with  the  League  of  Cities  in  my  area  throughout 
my  entire  public  life  in  various  fields,  including  in-lieu-of-taxes  con- 
cepts throughout  Pennsylvania  and  many  other  problems.  So  I 
come  at  this  with  some  experience. 

Could  you  tell  me — maybe  I'm  being  melodramatic  here — what  is 
the  difference  between  radio  and  the  wireless  capacities  that  we're 
talking  about  here  for  television?  In  other  words,  if  there's  a  radio 
station — and  I  visit  all  of  them  in  my  area — with  their  big  anten- 
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nae  and  their  facilities,  that  property  is  taxed.  The  employees  are 
taxed.  But  the  beam  out  to  the  radios  at  home  is  not  taxed,  is  it? 

Mr.  Shafroth.  I  think  it's  taxed  under  certain  ordinances  in 
some  cities. 

Mr.  Gekas.  Really? 

Mr.  Shafroth.  It  depends  upon  what  exactly 

Mr.  Gekas.  I  never  heard  of  it. 

Mr.  Shafroth  [continuing].  Is  provided  there.  So  this  obviously 
is  a  matter  for  local  decision.  If  it's  some  kind  of  amusement  or  en- 
tertainment, indeed,  that's  the  way  most  of  these  ordinances  and 
State  statutes  read,  Mr.  Chairman. 

Mr.  Gekas.  Are  you  saying  that  in  my  area  there's  a 

Mr.  Shafroth.  In  Pennsylvania  I'm  unaware  of  any,  Mr.  Chair- 
man. 

Mr.  Gekas.  Me,  too.  But,  anyway,  even  if  you're  absolutely  cor- 
rect, the  Congress  has,  in  my  judgment,  acted  and  then  left  people 
out  in  the  lurch  who  are  in  similar  circumstance.  If  we  act  on  this, 
we'd  be  acting — even  if  everything  else  is  queazy  in  its  reasoning — 
to  balance  the  equities.  And  that's 

Mr.  Shafroth.  Mr.  Chairman,  I  think  there  are  two  kinds  of  eq- 
uities. There's  the  first  question:  where  is  that  ultimate  bright  line 
that  says  it's  OK  to  preempt  here,  but  the  rest  of  the  industry, 
whether  it's  utility — that  uses  any  kind  of  wireless  means  to  pro- 
vide services  or  products  to  citizens — I  don't  know  how  one  can 
draw  a  line  once  you  get  on  a  slippery  slope. 

The  second  part  of  equity  is,  since  we  have  States  and  munici- 
palities that  have  had  these  kinds  of  revenue  means  for  years  and 
years,  if  you  take  something  off  the  plate,  as  you  well  know  up 
here,  for  the  plate  to  stay  full,  it's  going  to  be  higher  property  taxes 
for  every  other  business  and  every  other  citizen  in  the  community. 
There's  no  free  lunch  here.  So  if  you  tell  this  industry,  "Congress 
is  going  to  provide  you  a  free  lunch  here,"  it  simply  means  every- 
one else  is  going  to  have  pick  up  their  share  and  pay  more.  That 
affects  your  constituents,  every  one  of  our  constituents. 

Mr.  Gekas.  The  time  of  the  Chair  has  expired. 

We  refer  and  yield  to  the  gentleman  from  Rhode  Island. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

My  understanding  is  that  companies  like  Mr.  Hovnanian's  would 
pay  all  property  taxes.  If  they  had  a  facility,  they'd  pay  property 
taxes.  They  would  pay  whatever  is  the  prevailing  sales  tax  for 
goods  and  services  in  the  community,  but  that  what  they're  ques- 
tioning now  is  a  franchise  tax,  in  effect.  My  understanding  is  that 
wire  cable  companies  do  pay  such  a  franchise  tax,  principally  be- 
cause they  use  a  common  carrier,  the  poles,  the  physically-used 
municipal  assets.  Now  I'm  just  wondering,  Mr.  Shafrotn,  it's  pretty 
easy  to  justify  a  tax  on  a  wire  cable  person  using  town  services. 
How  do  you  justify,  without  the  use  of  a  common  carrier,  the  fran- 
chise fee? 

Mr.  Shafroth.  Well,  we  testified  under  existing  local  authority 
and  constitutional  authority,  affirmed  by  the  Supreme  Court  in  the 
Quill  decision  in  1992,  Congressman.  Further,  I  note  that  in  many 
instances  there  are  no  property  taxes  paid.  Part  of  what  distin- 
guishes the  wireless  cable  industry  is  that  some  of  those  antennas 
might,  in  fact,  be  outside  municipal  boundaries,  so  there  are,  in 
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fact,  no  property  taxes  paid,  even  though  services  are  provide  to 
citizens  in  the  form  of  entertainment  and  amusement. 

Mr.  Reed.  But  doesn't  that  go  to  the  whole  issue  of  nexus — that 
if  you  have  a  tower  35  miles  away  from  the  community,  and  that's 
all — that's  the  closest  contact  you  physically  have  with  the  commu- 
nity, and  you're  beaming  in  your  microwaves  into  the  community, 
then,  you  know,  one  side  says,  well,  they're  not  paying  property 
taxes  because  it's  not  my  community.  Then  it's  hard  to  say  they 
have  a  nexus  to  pay  any  kind  of  tax. 

Mr,  Shafroth.  Well,  hard,  but  it  wasn't  hard  for  the  Supreme 
Court  to  say,  as  long  as  that  facility  is  within  the  State  limits,  that 
satisfies  the  nexus  test. 

Mr.  Reed.  Well,  you  know,  again,  I  think  this  issue  is  not  so 
much  about  constitutional  law;  it's  about  whether  statutorily  we're 
going  to  provide  some  type  of  even  playing  field  between  these  new 
technologies.  And  I  guess  I  find  with  respect  to  the  equities  it's  a 
harder  case — and  you  may  or  may  not  admit  this — a  harder  case 
to  make  for  these  types  of  services,  harder  than  cable,  wire  cable, 
which  is  physically  there  physically  using  telephone  poles  to  oper- 
ate their  system. 

I  guess  the  other  question  I  have,  and  some  of  the  operators — 
and  I  think  the  chairman  alluded  to  it — is  it's  just  the  impact  of 
these  franchise  fees  potentially  on  your  operations,  and  maybe  Mr. 
Alston  knows  or  anyone 

Mr.  Alston.  Well,  sure.  I  think  the  key  here,  at  least  the  point 
that  we  would  like  to  make,  is  that  these  taxes,  if  levied,  are  clear- 
ly discriminatory,  in  that  the  different  players,  the  different  com- 
petitors in  this  industry  would  not  be  paying  the  same  taxes,  would 
be  paying  different  tax  rates. 

In  Chicago,  for  example,  which  is  a  real  example,  not  a  hypo- 
thetical one,  that  we  can  point  to,  the  wired  cable  operators  are  al- 
lowed to  deduct  their  franchise  fee  from  the  video  services  tax.  This 
leaves  with  an  effective  tax  rate  of  2  to  3  percent.  The  DBS  opera- 
tors pay  no  tax  because  of  the  exemption  in  the  Telecom  Act  of 
1996.  Arid  that  leaves  the  wireless  cable  operators  paying  the  full 
burden  of  the  tax  at  7  percent.  So  there's  a  discriminatory  issue 
here. 

One  of  the  real  benefits  that  wireless  cable  brings  to  the  market- 
place is  that,  because  our  cost  structure,  the  capital  invested,  is 
somewhat  lower  than  it  is  to  launch  satellites  or  to  build  wired 
cable  networks  with  repeaters  and  all  that  sort  of  thing  in  it,  we 
can  offer  a  lower-cost  service,  a  comparable  lower-cost  service  to 
the  consuming  public.  And  that  helps  drive  down  the  cost,  and 
there's  a  benefit  for  everyone  that  consumes  these  types  of  services. 

This  additional  7  percent  tax,  if  we  carry  the  full  burden  of  it, 
drives  our  costs  up,  and,  therefore,  our  prices  up,  and  makes  this 
industry  less  competitive,  at  a  time  when  it's  trying  to  grow  to  a 
critical  mass  that  will  be  self-sustaining. 

Mr.  Reed.  Thank  you. 

Mr.  Chairman,  I  don't  believe  I  have  any  questions,  further  ques- 
tions. 

I  want  to  thank  the  panel  for  their  insights. 

Mr.  Gekas.  I,  too,  wish  to  express  the  gratitude  of  the  sub- 
committee for  the  excellent  testimony.  And  even  with  the  tenor  of 
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the  subject  matter,  you  have  elevated  the  consciousness  of  the 
members  of  this  subcommittee.  I,  as  chairman  of  the  subcommittee, 
will  say  to  you  that  I  have  instructed  my  staff  to  prepare  a  suitable 
amendment — a  bill  it  would  have  to  be  now  or  an  amendment  to 
some  other  bill — to  reflect  the  creation  of  the  even  playing  field. 

To  Mr.  Shafroth,  I  say  that  this  will  give  you  an  additional  op- 
portunity between  now  and  full  committee  to  further  demonstrate 
your  views  on  it.  But  for  now,  I'm  convinced  that  we  must  follow 
through  with  at  least  the  preparation  of  proper  legislation,  proper 
from  the  standpoint  of  the  advocates,  and  then  continue  the  debate 
until  the  matter  comes  before  the  Judiciary  Committee. 

With  that,  this  meeting  and  hearing  is  adjourned. 

[Whereupon,  at  11:35  a.m.,  the  subcommittee  adjourned.] 
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STATEMENT  OF  NYNEX  CORPORATION 

ON  WHETHER  CONGRESS  SHOULD  ADOPT  LEGISLATION  TO  EXEMPT 

FROM  LOCAL  TAXATION  WIRELESS  SERVICE  PROVIDERS  WHO 

TRANSMIT  SATELLITE-DELIVERED  VIDEO  PROGRAMMING 

House  Judiciary  Subcommittee  on  Commercial  and  Administrative  Law 
July  31,  1996 


NYNEX,  a  global  communications  and  media  corporation  that  provides  a  full  range  of 
services  in  the  northeastern  United  States  and  around  the  world,  wishes  to  submit 
testimony  regarding  the  issue  of  whether  Congress  should  adopt  legislation  to  exempt 
wireless  service  providers  who  transmit  satellite-delivered  video  programming  from  local 
taxation. 

Summary: 

Congress  exempted  direct  broadcast  satellite  video  systems  (DBS)  from  local  taxes  and 
fees  in  the  Telecommunications  Act  of  1996  based  on  the  theory  that  DBS  operators  have 
no  nexus  with  the  local  communities  because  of  the  way  in  which  they  deliver  services. 
Wireless  cable  service  providers  deliver  their  services  in  a  similar  manner. 

These  two  industries  should  be  treated  similarly  with  respect  to  local  taxation.  For 
Congress  to  impose  an  additional  franchise-type  tax  on  wireless  cable  when  it  specifically 
exempted  DBS  from  this  local  tax  is  unfair  and  discriminatory.  Congress  should  adopt 
legislation  to  ensure  these  two  developing  industries  are  able  to  compete  on  a  level- 
playing  field. 

Comparison  of  DBS  and  Wireless  Cable  Service  Technologies: 

DBS  or  "direct-to-home"  satellite  services  transmits  programming  via  satellite  directly  to 
subscribers  equipped  with  satellite  receivers  at  their  premises.  Similarly,  wireless  cable 
transmits  its  signal  via  satellite  to  a  local  transmission  tower  equipped  with  a  microwave 
antenna  that  re-transmits  the  signal  to  rooftop  antennas  on  customers'  premises. 

Both  DBS  and  wireless  cable  transmit  signals  through  the  air  to  rooftop  satellite  receivers 
or  antennas.  Unlike  wired  cable  service  providers,  DBS  and  wireless  cable  do  not  use 
public  rights-of-way  to  deliver  programming. 

(39) 


40 


The  key  difference  between  DBS  and  wireless  cable  is  that  DBS  transmits  the 
programming  directly  to  the  subscriber's  receiver.  Wireless  cable  transmits  the  signal 
first  to  a  local  transmission  tower,  which  then  re-transmits  the  signal  to  the  customer. 

Tax  Treatment  of  DBS  and  Wireless  Cable  Service  -  An  Issue  of  Fairnpi^s; 

One  of  the  goals  of  the  Telecommimications  Act  of  1996  was  to  provide  regulatory  parity 
for  similar  industries  and  providers  of  the  same  types  of  services.  Despite  this  goal,  §602 
was  adopted.  Section  602  of  the  Act  preempts  local  taxation  of  DBS  programming  under 
the  theory  that  DBS  providers  do  not  have  a  sufficient  nexus  with  the  individual 
communities  in  which  their  services  are  delivered. 

NYNEX  agrees  wath  this  position.  DBS  providers  do  not  use  the  public  rights-of-way  or 
the  services  of  local  communities.  They  provide  a  national  service.  At  best,  they  may 
have  some  small  physical  presence  in  a  community  if  they  own  the  satellite  receivers 
located  at  the  subscribers'  premises.  This  presence  is  minimal,  however,  and  it  is  not 
located  in  the  public  right-of-way.  DBS  providers  also  note  that  requiring  national  DBS 
companies  to  comply  with  a  patchwork  quilt  of  local  taxing  requirements  would  impose 
an  intolerable  administrative  burden  that  could  cripple  the  industry. 

Local  taxation  of  wireless  cable  services  should  be  preempted  by  Congress  for  these  same 
reasons. 

Wireless  cable  service  providers  also  provide  a  national  service  without  using  public 
rights-of-way.  The  only  physical  presence  of  a  wireless  service  provider  in  a  local 
community  may  be  a  radio  communications  tower.  This  tower  is  comparable  to  the 
satellite  receivers  owned  by  the  DBS  providers.  Both  the  tower  and  the  receiver  represent 
a  minimal  physical  presence.  Most  importantly,  the  tower  and  the  receiver  are  ml 
located  in  a  public  right-of-way.  In  addition,  requiring  national  wireless  service  providers 
to  comply  with  tens  of  thousands  of  local  taxing  requirements  will  stifle  the  development 
of  this  dynamic  industry. 

It  is  fundamentally  unfair  to  impose  a  tax  on  one  technology  but  provide  an  exemption 
fi-om  the  tax  for  a  similar  technology.  This  type  of  public  policy  inhibits  competition, 
which  was  the  goal  of  the  Telecommunications  Act  of  1996.  By  preempting  local 
taxation  of  DBS  services  but  allowing  these  taxes  to  be  imposed  on  wireless  cable 
services,  Congress  is  favoring  one  industry  over  another.  As  a  result,  the  wireless  cable 
industry  will  have  a  difficult  time  fully  competing  in  the  marketplace. 

Conclusion: 

Congress  should  adopt  legislation  to  ensure  that  DBS  services  and  wireless  services  are 
able  to  compete  on  a  level-playing  field.  Congress  should  provide  the  wireless  cable 
industry  with  an  exemption  from  local  taxation  as  it  did  for  the  DBS  industry  in  the  1996 
Telecommunications  Act.  DBS  and  wireless  are  similarly-situated  video  service 
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providers  and  should  be  treated  similarly  with  respect  to  local  taxation.  Providing  special 
tax  treatment  for  DBS  without  providing  similar  treatment  to  wireless  is  unfair, 
discriminatory,  and  flawed  public  policy. 
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TESTIMONY  OF  MAYOR  RICHARD  M.  DALEY,  CITY  OF  CHICAGO 

Submitted  to  the  House  Subcommittee  on  Commercial  and  Administrative  Law 

of  the  Committee  on  the  Judiciary 

on 

Preemption  of  Local  Taxation 

With  Respect  to  Wireless  Cable  Services 

July  31, 1996 


Mr.  Chairman  and  members  of  the  House  Subcommittee  on  Commercial  and 
Administrative  law,  I  appreciate  the  opportunity  to  present  the  views  of  the  City  of  Chicago,  as 
you  consider  the  advisabihty  of  legislation  that  would  preempt  municipalities  from  collecting 
revenues  from  wireless  cable  service  providers  who  transmit  satellite-delivered  video 
programming. 

The  City  of  Chicago  has  consistently  worked  to  provide  city  services  at  the  lowest 
possible  cost  to  the  taxpayer.  While  we  continue  to  cut  waste  in  city  departments  and  search  for 
new  ways  to  make  government  more  efficient,  our  ability  to  maintain  adequate  levels  of  police 
protection,  invest  in  infrastructure  improvements,  maintain  clean  streets,  and  provide  other  vital 
day-to-day  government  services  is  dependent  upon  our  revenue  raising  authority.  This  is 
particularly  the  case  amid  continuing  reductions  in  federal  and  state  resources.  As  Mayor  of  the 
City  of  Chicago,  I  must  therefore  respectfully  oppose  any  federal  action  which  would  preempt 
mimicipal  revenue  raising  authority  in  this  area.  Moreover,  I  hope  that  the  Committee  will 
utilize  the  hearings  on  this  issue  as  an  opportunity  to  review  and  seek  repeal  of  the  local  taxation 
exemption  for  Direct  Broadcast  Satellite  (DBS)  services  included  in  the  Telecommunications  Act 
of  1996  which  was  similarly  opposed  by  the  City  of  Chicago. 

Enactment  of  the  legislation  under  consideration  would  create  an  unftinded  federal 
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mandate  that  would  have  significant  and  immediate  local  consequences.  Legislation  exempting 
wireless  cable  service  providers  from  local  taxation  would  reduce  the  city's  current  tax  base. 
Currently,  the  city  collects  a  7%  amusement  tax  on  paid  television  programming,  including 
programming  which  is  transmitted  by  satellite.  The  constitutionality  of  this  tax  has  been  upheld 
by  the  Illinois  Appellate  Court.  A  tax  exemption  would,  thus,  affect  local  revenues  which  have 
already  been  allocated  in  the  city's  1996  budget  plan.  The  budget  shortfall  which  would 
necessarily  result  would  demand  reductions  in  current  government  programs  or  alternative  tax 
increases.    Moreover,  the  legislation  threatens  to  create  a  precedent  for  other  service  providers  to 
seek  similar  exemptions.    The  very  fact  that  the  wireless  cable  industry  now  seeks  to  broaden  the 
prior  exemption  secured  by  DBS  service  providers  is  evidence  of  this  inevitable  industry  pattern. 
The  cumulative  impact  of  these  exemptions  would  severely  impair  the  city's  ability  to  finance 
government  services. 

The  decision  by  local  government  to  tax  cable  service  is  one  that  should  be  made  by  local 
political  processes.  TTie  economic  burden  of  these  taxes  falls  on  local  residents;  if  taxes  are 
excessive,  local  electorates  will  hold  their  officials  accountable.  The  policy  choice  about 
whether  to  utilize  amusement-type  rather  than  property  or  other  taxes  is  best  made  at  the  local 
level,  as  opposed  to  imposing  a  nationwide  solution  on  all  local  governments. 

The  creation  of  a  tax  exemption  for  a  selective  market  participant  runs  counter  to  our 
mutual  goal  of  increasing  competition  as  a  means  of  fostering  new  innovations  in  technology. 
Carving  out  an  exemption  for  providers  of  wireless  cable  service  would  establish  a  skewed 
playing  field  by  giving  this  particular  service  provider  a  distinct  advantage  over  other 
technologies  competing  for  the  same  consumers.  These  same  consumers  would  also  be  denied 
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the  benefits  of  increased  competition  among  telecommunications  service  providers  -  improved 
clioices  at  a  lower  cost. 

Arguments  that  wireless  cable  service  providers  may  not  be  subject  to  local  taxes  in 
municipalities  where  they  do  not  maintain  a  physical  presence  are  discounted  by  legal  precedent. 
The  United  States  Supreme  Court  determined,  in  Quill  Corp.  v.  North  Dakota.  504  U.S.  298.  1 12 
S.Ct.  1904  (1992),  that  the  "minimum-contacts"  requirement  of  the  Due  Process  Clause  does  not 
require  a  physical  presence.  Rather,  the  Supreme  Court  found  that  an  out-of-state  mail  order 
business  had  sufficient  minimum-contacts  to  justify  a  use  tax  imposed  by  the  State  of  North 
Dakota  where  the  business  delivered  merchandise  by  mail  or  common  carrier  across  state  lines. 
Similarly,  a  local  tax  on  wireless  cable  services  is  consistent  with  the  Due  Process  Clause,  even  if 
the  provider  is  not  physically  present  in  the  municipality,  in  terms  of  maintaining  a  permanent 
office  and  staff,  as  long  as  its  contacts  include  mailing  bills  to  subscribers  who  are  residents  of 
the  municipality.    To  the  extent  that  some  presence  in  the  state  in  which  the  tax  is  imposed  may 
be  required  under  the  Commerce  Clause,  this  requirement  is  easily  satisfied  because  wireless 
cable  service  providers  have  offices  and  antennae  in  each  state  in  which  they  do  business  and 
send  bills  to  their  customers  within  the  state  on  a  regular  basis.  For  these  reasons,  there  is  no 
Commerce  Clause  issue. 

The  legislative  action  that  the  Committee  is  now  considering  would  benefit  a  few  with  a 
high  cost  to  many,  including  the  citizens  of  the  City  of  Chicago.  I  strongly  encourage  the 
Committee  to  consider  economic  realities,  public  policy  and  judicial  precedent  in  the  course  of 
its  deliberations  on  this  important  matter. 
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Statement  of  )ohn  Norcutt.  President. 

Independent  Cable  and  Telecommunications  Association 

Before  the  House  [udiciary  Subcommittee 

On  Commercial  and  Administrative  Law 

August  7,  1996 

Mv  name  is  John  Norcutt,  and  I  am  the  President  of  the  Independent  Cable  and 
Telecommunications  Association  (ICTA).  1  am  also  the  President  of  Mid-Atlantic  Cable,  a  private 
cable  operator  headquartered  here  in  Washington,  DC.  ICTA  is  a  national  trade  association 
representing  the  interests  of  the  private  cable  industry,  otherwise  known  as  the  SN4ATV  (for 
satellite  master  antenna  television)  industry.  ICTA's  private  cable  operator  members  were  the  very 
first  competitors  to  traditional  wire-based  franchised  operators,  demonstrating  staying  power  since 
1979  in  a  marketplace  often  characterized  as  "monopolistic."  ICTA  operator  members  offer 
consumers  video  services  substanually  equivalent  in  number  and  quality  to  tliat  offered  by  cable 
franchisees,  but  at  a  substanrially  lower  cost.  In  the  last  five  years,  the  larger  private  cable 
operators  have  expanded  the  range  of  their  service  offerings  to  include  telephony  and  data 
communications,  well  in  advance  of  the  expected  provision  of  broadband  services  bv  other 
competitors.  ICTA  operator  members  concentrate  their  comperitive  entry  efforts  on  serving 
residents  of  mulriple  dwelhng  units  ("MDUs"),  both  rental  and  condominium,  and  related 
properties,  such  as  hotels,  motels,  hospitals,  and  educarional  institutions.  At  this  juncture,  private 
cable  operators  serve  over  2.5  million  subscribers  narionwide  with  video  entertainment  and 
infomiation  services  and,  with  the  passage  of  the  Telecommunicarions  Act  of  1996,  are  expected 
to  experience  significant  growth. 

ICTA  appreciates  the  opportunity  to  testify  on  the  issue  of  whether  Congress  should 
exempt  other  multichannel  \ideo  programming  entiues  from  local  taxauon  in  addition  to  the  DBS 
industry'. -  ICTA  believes  that,  in  order  to  ensure  consumers  a  comperirive  choice,  it  is  essential 
that  all  similarlv-situated  video  services  providers  be  treated  with  regulatory  parity.  Congress 
should  extend  the  DBS  exempuon  from  local  taxauon  to  other  providers,  including  private  cable 
operators.   Bv  singling  out  DBS,  Congress  has  unintenrionally  led  states  and  localides  to  assume 


^'  Section  602  of  the  Telecommunicarions  Act  of  1996  preempts  local  taxauon  of  direct-to-home 
(DBS)  satellite  ser\ice. 
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that  taxation  ot  other  like  providers  is  not  only  permissible,  but  desirable.  This  is  whv  it  is  most 
important  that  any  expansion  of  the  local  taxation  exemption  specifically  identify  all  similarly- 
situated  providers.  To  do  otherwise  would  only  compound  the  competitive  disadvantages  of  the 
current  regime  and  such  continuing  partiality  would  undoubtedly  crush  the  private  cable  industry. 

Like  DBS,  private  cable  systems  are  not  operated  according  to  municipal  boundaries,  as 
tradidonal  frandused  cable  television  is.  Private  cable  operators  pursue  opportunities  nationwide 
or  tocus  on  a  single  large,  multi-state  region.  Like  DBS,  private  cable  operators  offer  video  services 
direct  from  a  satellite  to  consumers.  Where  DBS  has  heretofore  focused  on  the  single  family  home 
marketplace,  private  cable  largely  services  MDU  properties.  Thus,  rather  than  each  household 
having  a  separate  satellite-receiver,  all  consumers  residing  within  an  MDU  community  are  serviced 
\'ia  a  central  installation  of  receive-only  satellite  earth  station(s)  located  wholly  within  private 
property  boundaries.  Because  each  MDU  community  has  its  own  reception  equipment,  private 
cable  operators,  again  like  DBS,  make  no  use  of  the  public  streets  and  rights-of-way.  Private  cable 
operators  can  also  "interconnect"  multiple  MDU  properties  through  the  use  of  microwave 
technologv'  as  licensed  bv  the  FCC  and  for  which  federal  regulatory  fees  are  paid.  Private  cable 
operations  are  thus  federally  regulated,  the  FCC  having  preempted  state  and  local  franchising  and 
related  nonfederal  barriers  to  entry  over  twelve  years  ago.  Indeed,  in  that  proceeding,  the  FCC 
found  that  the  "potential  for  such  state  regulation  to  chill  the  development  of  SMATV  service 
conflicts  with  our  Congressional  mandate,  as  embodied  in  the  Communications  Act,  to  foster  the 
development  of  national  communications  service."^ 

That  same  conclusion  is  even  truer  today  given  the  passage  of  the  Telecommunications  Act 
of  1 996.  The  Act's  hallmark  is  the  introduction  of  technology-neutral,  non-discriminatory  federal 
regulation  designed  to  foster  competition  surrounding  an  array  of  telecommunications  services. 
However,  this  national  objective  can  and  will  be  frustrated  by  the  imposiuon  of  local  tax  burdens 


^  Eanh  Satellite  Communications,  Inc..  55  Rad.  Reg.  2d  (P  &.  F)  1427,  1434  (1983),  recon. 
demed,  FCC  84-206  (May  14,  1984),  affd  New  York  State  Comm'n  on  Cable  Television  v.  FCC, 
749  F.2d  804  (D.C.  Cir.  1984). 
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on  what  is  still  a  fledgling  private  cable  industry,  especially  when  one  of  its  virtually 
indistinguishable  competitors,  DBS,  is  wholly  exempt  from  such  local  taxation,  and  when  another, 
the  franchised  cable  industry,  is  permitted  to  offset  its  five  percent  francfiise  fee  payment  against 
the  tax.  Private  cable  compeutors  to  the  entrenched  francfiise  cable  industry  thus  shoulder  a 
greater  relative  burden  of  any  video  programming  tax,  under  circumstances  where  no  public  streets 
are  used  and  where  Congress  has  accordingly  specifically  banned  the  imposition  of  franchise  fees. 
Such  taxes  do  not  advance  consumer  welfare.  Essentially,  the  typical  fifteen  to  twenty-five  percent 
cost  savings  previously  enjoyed  by  private  cable  subscribers  will  be  eroded  significantly  by  local 
schemes  assessing  a  tax  of  seven  to  eight  percent  of  gross  revenues. 

Private  cable  operators  merely  ask  that  their  service  not  be  singled  out  for  taxation.  If 
localities  are  able  to  impose  franchise-like  fees  on  fragile  competitors,  the  risk  is  that  such 
competitors  will  be  driven  out  of  the  market  altogether.  Certainly  their  growth  will  be  severly 
hampered.  Regulatory  parity  is  not  only  the  fair  avenue  to  pursue,  but  the  route  most 
advantageous  to  consumers  and  to  the  achievement  of  national  procompetitive  goals. 

Accordingly,  on  behalf  of  ICTA,  I  urge  Congress  to  alter  its  current  inconsistent  policy. 
Congress  should  create  regulatory  parity  for  all  similarly-situated  video  services  providers,  including 
the  private  cable  industry,  in  order  to  reach  the  goal  underlying  the  landmark  1 996  Act  of  vibrant, 
technology-neutral  competition. 
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BELL  ATLANTIC  CORPORATION'S 

COMMENTS  CONCERNING  PREEMPTION  OF  LOCAL  TAXATION  WITH  RESPECT 

TO  DIRECT-TO-HOME  SERVICES  (SECTION  602  OF  THE 

TELECOMMUNICATIONS  ACT  OF  1996) 

JULY  25,  19% 


Bell  Atlantic  wishes  to  submit  testimony  regarding  the  narrow  issue  of  whether  the  preemption  of 
local  taxation  with  respect  to  direct-to-home  (DTH)  satellite  services  should  be  extended  to 
wireless  cable  service. 

Summary: 

Section  602  of  the  Telecommimications  Act  of  1996  (the  "1996  Act")  exempted  DTH  satellite 
service  providers  from  collecting  and  remitting  local  taxes  and  fees  on  DTH  satellite  services. 
The  exemption  applies  only  to  the  programming  provided  by  the  DTH  satellite  service,  not  to 
taxes  arising  from  the  sale  of  equipment  or  to  real  estate  taxes  that  would  otherwise  apply. 
Finally,  the  states  are  free  to  tax  the  sale  of  the  service  and.  if  they  choose,  to  rebate  some  or  all 
of  such  momes  to  localities. 

From  a  tax  standpoint,  wireless  cable  service  is  essentially  the  same  service  as  DTH  satellite 
service.  Both  industries  deliver  programming  to  their  consumers  without  the  use  of  wires 
embedded  in  the  communities'  public  nghts-of-way .  Wireless  cable  service  providers  deliver 
programming  via  radio  communications,  including  terrestrial-based  radio  systems,  directly  to 
subscribers  equipped  with  wireless  cable  service  receivers  at  their  premises.  Surprisingly, 
wireless  cable  service  providers  did  not  receive  the  same  exemption  from  collecting  and  remitting 
local  taxes  and  fees  on  wireless  cable  service.  Because  of  similarities  in  the  delivery  of 
programming  by  the  service  providers  in  each  of  these  industries,  there  is  no  public  policy  reason 
for  taxing  wireless  cable  service  differently  than  DTH  satellite  service.  In  fact,  tax  policy  would 
generally  dictate  that  similarly  situated  taxpayers  be  taxed  similarly,  and  we  believe  this  edict 
should  apply  here. 

Why  wireless  cable  service  and  DTH  satellite  service  should  be  treated  the  same  with  respect 
to  the  imposition  of  local  taxes  and  fees: 

The  two  primary  justifications  given  for  providing  DTH  satellite  service  providers  with  an 
exemption  from  collecting  and  remitting  local  taxes  and  fees  on  DTH  satellite  services  are  (i)  that 
the  DTH  satellite  service  providers  do  not  have  sufficient  nexus  with  the  individual  communities 
that  might  otherwise  be  imposing  local  taxes  and  fees  and  (ii)  that  such  an  obligation  would 
impose  an  onerous  and  unreasonable  administrative  burden  on  an  emerging  industry. 

Local  Nexus: 

DTH  satellite  service  providers  argue  that  they  are  national,  interstate  companies  that  do  not 
require  use  of  the  public  rights-of-way  or  the  physical  facilities  or  services  of  communities.  They 
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argue  further  that  they  provide  national  services,  are  based  out-of-state,  and  do  not  lend 
themselves  to  the  local  aspects  of  franchise  regulation.  DTH  satellite  service  providers  also 
argue  that,  because  programming  is  delivered  via  satellite  directly  to  subscribers  equipped  with 
satellite  receivers  at  their  premises,  there  is  no  legal  tax  "nexus"  for  local  governments  to  impose 
a  tax  or  fee  on  the  service.  With  some  DTH  satellite  systems,  the  satellite  receivers  located  at  the 
subscribers  residence  are  owned  by  the  DTH  satellite  service  providers  -  presumably,  the  DTH 
satellite  service  providers'  argument  is  that  such  physical  presence  is  minimal  and  that  the 
property  is  not  located  in  the  public  rights-of-way.  Similar  to  DTH  satellite  service  providers, 
wireless  cable  service  providers  deliver  programming  via  radio  communications  from  radio 
commurucations  towers  directly  to  subscribers  equipped  with  wireless  cable  service  receivers  at 
their  premises,  and  there  is  only  a  minimal  physical  presence  in  the  commimity  and  none  in  the 
public  rights-of-way. 

Cable  television  operators  can  be  distinguished  from  both  wireless  cable  and  DTH  satellite 
service  providers.  Cable  operators  have  traditionally  been  subject  to  local  franchise  fees  imposed 
by  local  franchising  authorities  because  the  cable  operators  receive  the  benefit  of  deploying 
facilities  in  the  public  rights-of-way.  The  1996  Act  authorizes  a  local  franchising  authority  or 
other  government  entity  to  impose  fees  on  the  gross  revenues  of  the  an  open  video  system  (OVS) 
operator  for  the  provision  of  cable  service.  Cable  television  operators  and  OVS  operators 
provide  service  on  local  networks  and  have  a  physical  presence  in  the  communities  in  which  such 
networks  are  located  that  requires  them  to  obtain  certain  approvals  from  local  government  with 
respect  to  the  deployment  of  such  networks.  While  OVS  operators  are  not  subject  to  all  the  same 
approval  requirements,  they  must  pay  fees  in  lieu  of  franchise  fees.  In  addition,  local 
governments"  ability  to  manage  the  local  rights-of-way  is  preserved. 

Administrative  Burden: 

DTH  satellite  service  providers  argue  that  requiring  out-of-state  DTH  satellite  companies  to  track 
and  comply  with  tens  of  thousands  of  local  taxuig  schemes,  as  well  as  becoming  subject  to 
numerous  audits  in  such  local  jurisdictions,  would  be  an  administrative  nightmare.  In  addition, 
the  administrative  burden  would  have  a  devastating  impact  on  the  DTH  satellite  services  industry. 

Similarly,  requiring  out-of-state  wireless  cable  companies  to  track  and  comply  with  tens  of 
thousands  of  local  taxing  schemes  and  potentially  becoming  subject  to  audits  in  such  jurisdictions 
would  impose  a  crippling  administrative  burden.  In  addition,  the  administrative  burden  would 
have  a  devastating  impact  on  the  emerging  wireless  cable  services  industry. 

Conclusion: 

Because  of  the  similarities  between  the  DTH  satellite  services  industry  and  the  wireless  cable 
ser\'ices  industry  discussed  above,  the  wireless  cable  services  industry  should  receive  comparable 
ux  treatment  to  the  DTH  satellite  services  industry.  Any  favorable  tax  u-eatment  with  respect  to 
local  tax  exemptions  that  is  provided  to  DTH  satellite  service  providers  should  be  extended  to 
wireless  cable  service  providers,  so  that  the  competmg  programming  services  offered  by  each  are 
subject  to  roughly  equivalent  taxation. 
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